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Minorities and Majorities: Managing Diversity

A fresh look at an old problem 

1. Inadequacy of the present-day regime

Our international order is based on premises that are no longer adequate.

The main pillars of the international legal architecture are States, which are defined by their People, Territory and Power. States are conceived of as unitary concepts: international law seems to be blind to realities and tensions of internal diversity. Governments often shy away from recognising, within their jurisdiction, collective identities. Many States are afraid of the loss of power through decentralisation, disruption, secession, secession from secession and, in the extreme case, anarchy. Indeed, States sometimes behave like “cartels” seeking to protect their power and shielding it off from external interference. Human rights have been gradually recognised since the Second World War, but their subjects are, as a rule, individual persons: these are protected from being discriminated against for simply belonging to a cultural, ethnic, linguistic, religious or other group. There is strong resistance to recognising and protecting effectively group rights under international law.
 A prohibition of negative discrimination is not enough. If diversity is to be promoted and identities are to be freely developed, the focus should be on creating chances for groups by recognizing their specific status as groups. 

The view that we adopt is that of independent members of civil society: we are neither defenders of State power interests nor are we advocates of exclusive or specific minority interests. The challenge facing us is a new balancing of values and interests. Our aim is to take a fresh view from a general perspective.

2. An affirmative view is needed: an “ethos of diversity”

Most States have a multiethnic character. We regard pluralism in an affirmative sense rather than as a threat to state unity. It is a source of richness, exchange and creativity. The ethos of our modern world should be to embrace difference and diversity as a positive value and as social capital. This means for instance: 

· We reject the idea of a “Clash of Cultures”. Humanity is not made up of homogeneous cultural blocks but of a wide variety of individuals and groups, most of which possess plural identities. We consider transcultural development as a value to be safeguarded and promoted. 

· International environmental law might be alluded to, as it contains an exemplary spirit of openness that should also be prevalent within pluralistic societies, namely to protect living heritage and to let it grow. A living cultural system enables society to learn, to experiment, to compete, to create and to take advantage of the dynamic forces and tensions contained in it.

· In our view, diversity enriches democratic institutions and procedures and enables a society to respond more effectively to the challenges of the multicultural world.
3. Managing diversity

Our central concern is to find means to manage diversity, on the basis of a dynamic and broad understanding of self-determination, instead of defending existing social conditions. These means may be: 

· Recognizing autonomy (territorial, personal, functional, cultural): international supervisory and monitoring bodies might be created within European and other international organisations analogous to those under the aegis of the League of Nations.

· Giving a ‘voice’ to groups within the overarching political processes, e.g. through special representation in local, regional, and national structures.

· Creating a spirit of inventiveness through e.g. the introduction of schemes favouring multiculturalism in state basic laws (see South Africa, Canada, Switzerland)
; the creation of transborder regions; the foundation of multilingual universities; and the recognition of “new minorities” and their strong protection in law and politics. 
4. Adjusting tensions between equality and diversity through sustained dialogue on the basis of institutional equality
Human beings are at the same time equal and different. Formal equality may generate inequality of chances for minority groups to develop their identities, to be heard in the political process and to have access to resources.
 Differentness may also generate discrimination. Depriving persons of any of these three chances severely undermines their dignity. In the final analysis, minority protection embodies the principle of equality in a substantive sense. Tensions between equality and diversity need to be resolved carefully, which is only possible through sustained dialogue among all parties concerned. 
5. Protection and promotion of minorities as a collective trust

The minimum standards of every system for the protection of minorities are: 

· Human rights

Policies based on ethnonationalism in its inclusive sense (forced assimilation, repression) and its exclusive sense (isolation, discrimination, arbitrary deprivation of or exclusion from citizenship, persecution, deportation, massacres and, in the extreme, genocide) are negations of human rights. 

· The primacy of citizenship over ethnicity

Regardless of whether it is also conceived as an ethnic, cultural or linguistic community, the state must always be conceived as a political community. Political freedom and collective responsibility of ‘active citizens’ are at the centre of such a concept of the state. The State must therefore, according to the political culture of each country, carefully balance ethnic identities with (ethnically indifferent) citizenship.
In order to ensure that these minimum standards are upheld and to create favourable conditions for an “ethos of diversity”, institutions and procedures protecting and promoting minorities are indispensable. 

The violation of minority rights has been a root cause of international and internal conflicts, terrorism, poverty and low human development. If we wish to build a safer and more prosperous world, we must make minority rights a reality. 

� 	However, the Geneva Genocide Convention of 1948 is a basic protection in international law for minorities. Other protective instruments include Art. 27 International Covenant on Civil and Political Rights, UN-Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, Art. 14 European Convention for the Protection of Human Rights and Fundamental Freedoms, Art. 34 Protocol No. 11 and Art. 1 Protocol No. 12 to the European Convention for the Protection of Human Rights and Fundamental Freedoms, Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, European Charter for Regional or Minority Languages, Framework Convention for the Protection of National Minorities and Central European Initiative Instrument for the Protection of Minority Rights.


� The UNESCO Universal Declaration on Cultural Diversity is formulated in the same spirit and states in its first article: “Culture takes diverse forms across time and space. This diversity is embodied in the uniqueness and plurality of the identities of the groups and societies making up humankind. As a source of exchange, innovation and creativity, cultural diversity is as necessary for humankind as biodiversity is for nature. In this sense, it is the common heritage of humanity and should be recognized and affirmed for the benefit of present and future generations.”


� 	“We, the people of South Africa, […] believe that South Africa belongs to all who live in it, united in our diversity.” (Preamble, Constitution of South Africa). 


	“[…] We, the Swiss People and the Cantons, […] determined, with mutual respect and recognition, to live our diversity in unity, […]” (Preamble, Constitution of Switzerland). – “The Swiss Federation […] promotes common welfare, sustainable development, inner cohesion, and cultural diversity of the country.” (Art. 2, Para. 2 Constitution of Switzerland)


	A broad framework of laws and policies supports Canada’s approach to diversity. At the federal level, these include the Canadian Charter of Rights and Freedoms, the Canadian Human Rights Act, the Employment Equity Act, the Official Languages Act, the Pay Equity Act and the Multiculturalism Act. Art. 3, Para. 1 of the Multiculturalism Act states: “It is hereby declared to be the policy of the Government of Canada to


	(a) recognize and promote the understanding that multiculturalism reflects the cultural and racial diversity of Canadian society and acknowledges the freedom of all members of Canadian society to preserve, enhance and share their cultural heritage;


(b) recognize and promote the understanding that multiculturalism is a fundamental characteristic of the Canadian heritage and identity and that it provides an invaluable resource in the shaping of Canada's future;


(c) promote the full and equitable participation of individuals and communities of all origins in the continuing evolution and shaping of all aspects of Canadian society and assist them in the elimination of any barrier to that participation;


(d) recognize the existence of communities whose members share a common origin and their historic contribution to Canadian society, and enhance their development […]”.


� 	Experiences with majoritarian rule demonstrate that formal equality like “one man-one vote” may lead to misrepresentation and to the permanent overruling of minorities.
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