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PREFACE


This text is about International Humanitarian Law or – as it is also called – the “Law of Armed Conflict” or “Law of War”. It emerged from a series of lectures I delivered at The Hague Academy of International Law in Summer 2008. It deals with war and the means by which international law attempts to contain and, as it were, “humanize” organized violence. But my ambitions go beyond the battlefield. This essay explores the many complex ways in which law functions to regulate warfare, in theory and in practice. I look into treaties and other sources of international law, but I also try to step outside the boundaries of ‘black-letter law’ to deal broadly with such matters as the influence of culture in shaping the norms on war, the institutions that develop those norms and work for their universal acceptance, the networks of humanitarian actors in this area and the legal procedures in which the law of war and its various institutions are embedded. I try to place international humanitarian law in a larger context of international relations and institutions.


War can be considered from various perspectives: political, strategic, legal, scientific, economic, artistic, etc. I shall deal with the subject as a lawyer, but I shall also include, here and there, reflections that are not, strictly speaking, legal. However, it is my intention, throughout the text, not to lose sight of the fact that it is the tragic impact of war on human beings that is our main concern.
I cannot say this more clearly than by referring to a painting reproduced on the cover of the pocket-book version of this text that has fascinated me for years: Pablo Picasso’s Guernica, which he produced for the Exposition Internationale des Arts et Techniques dans la Vie Moderne held in Paris in 1937. In this huge, mural-sized painting, Picasso expressed his shock at the brutal and wanton destruction of the Spanish town of Guernica in 1936, at the beginning of the Spanish Civil War. Guernica depicts the shapes of animals and human beings twisted by passion, hate and suffering in sombre shades of white, grey and black: it is a vehement and unforgettable symbolic representation of the torments of war, the spiral of hate and revenge and the loss of hope: Grozny the day before yesterday, internal, international and mixed armed conflicts in the Balkans yesterday, and Sudan, Somalia, Colombia, Palestine and other sites of violence today; they all are versions of the horrors rendered in Guernica. Picasso’s was a cri de coeur. His condemnation of such needless brutality did not cause the fall of General Franco’s dictatorship - which survived for more than forty years - and seems not to have affected the nature of his regime. However, his painting has remained alive in our collective memory since its creation. In the following pages, I will deal with the phenomenon of war in a more abstract way and try, from a more distant and objective perspective, to deal systematically with its various manifestations. But as we go through the following chapters, let us try not to lose sight of the elemental message conveyed by Picasso’s figures. 


Thinking about war as an international lawyer can mean a number of different things. For instance, one might choose an approach that is rather “technical” or one that is “philosophical.” This means that one intends, first of all, to interpret and comment on existing law and on legal institutions by examining these matters closely and minutely; or, if one’s approach is philosophical, that one will try to discover the great lines of tradition and thought that shape the field under consideration. One might also concentrate on the law as it is or instead emphasize developing or ‘engineering’ the law to make it more responsive to the problems that are constantly emerging. Finally, one might opt for a narrative that deals with processes and events, movements and results, institutions and personalities in their inter-connectedness - a series of unending stories told in sequence; or, one might choose to proceed in an analytical manner, which is what lawyers normally do: defining terms and building categories as instruments to order and control social life. This book makes use of all these methods, but when I had to choose among them - in order to restrict the text to a manageable length - I gave preference to a broad approach, which, I hope, will not unduly tax the understanding of the reader and may, perhaps, even inspire him or her. 


One point should be made clear right at the outset: it is my contention that at the beginning of the 21st century the international legal order finds itself in a phase of transition. It is shifting from the classical inter-State order to a much more diversified, richer, and global system of actors and norms. I share the view expressed by Judge A. A. Conçado Trindade in his General Course published by the Academy in 2005 that there is “an ineluctable feeling of injustice escaping from an international legal system which is unable to provide answers to the pressing needs of protection to whole segments of the population and to millions of vulnerable and defenceless human beings”
. And I share his view that, after a fragmented world order existing for a few centuries and constructed inter gentes, a new model of jus gentium will emerge
. For this reason we shall, in the following pages, return from time to time to the enlightened teachings of the founding fathers of international law who, standing at the threshold of modern international law, had - so it seems to me - a broader and a truly universal vision. In any case, this view makes our subject even more fascinating. It enables us to understand international law as an order based on universal values, but it also traces its origins and its rootedness in a “common heritage” of world cultures. These ideas are at the core of this extended essay and give it its general direction.

Writing a book or an extended essay essentially means talking to an imaginary reader. For the present purpose I have taken as my readers scholars and other colleagues, students (in the broadest sense of the word), public figures and practical-minded citizens who are curious by nature and interested in penetrating one of the oldest fields of international law, not only for its own sake but also because it might enable them to acquire a general understanding of the ways in which the law and its machinery function, in theory and in practice. I have in mind a spirited reader with imagination and a willingness to critically evaluate the law as it is, as well as the desire to improve it if that seems necessary. For it is, after all, human consciousness and a sense of human values and justice that are the bases of the law and that give force and direction to its development. But this book is also addressed to two other potential groups of readers: those who generally ignore international law and those who have a cynical contempt for it or even attack it. I hope to demonstrate to both these groups how much collective wisdom is immanent in this corpus juris, and with how much care and devotion it must be tended so that it can render its services to humanity even more effectively. To those politicians and scientists who belabour international humanitarian law with the specious argument that it is now obsolete because new types of war have largely replaced the old ones, to these people I simply say: “Do you understand modern international humanitarian law at all?” I ask myself: Do they genuinely believe that protecting women and children driven from their home in Darfur, uniting families in Sri Lanka, condemning attacks on schools and hospitals in Gaza or using cluster bombs in densely populated areas, do they believe all these were meaningless events unaccounted for or convened by an outmoded legal system? This book has an argument to make, a persuasive, I hope: to defend the need to uphold a necessary system of law and to adapt it to changing needs brought about by new realities. All these thoughts were in my mind during the writing of this text. I should also like to thank those who now have the text under their eyes for their time and for their interest.
INTRODUCTION

„[Die Denker] sind die Generalstabsoffiziere, die in der Zurückgezogenheit die zu schlagende Schlacht mit grösserem oder geringerem Scharfblick ausdenken. Diejenigen, die im öffentlichen Leben eine Rolle spielen, sind die Unteroffiziere, die für grössere oder kleinere Einheiten die Direktiven in den Tagesbefehl übertragen.“





- Albert Schweitzer

“International law is not rules. It is a normative system. All organized groups and structures require a system of normative conduct – that is to say, conduct that is regarded by each actor, and by the group as a whole, as being obligatory, and for which violation carries a price.”





- Rosalyn Higgins

In a Soldier’s Letter from Hebron of February 2004 we read: “In coping daily with the madness of Hebron, we couldn’t remain the same people beneath our uniforms. We saw our buddies and ourselves slowly changing. Caught between a rock and a hard place.”
 – In 2009 the Red Cross lauched a campaign based on the premise that “Our World” faces umprecedented challenges, from conflicts and mass displacement to climate change and migration; it contends that “Your move” reminds us of our collective responsibility to make the world a better place. And it concludes: “Like Henry Dunant, we can all make a difference even through the simplest of gestures.”
 This is the stuff from which the thoughts are made which are assembled in the text that follows: the dehumanizing character of war on the one hand and the individual responsibility of everyone to relieve human suffering on the other.
The text I have elaborated and you are about to read emerged from a course I recently taught at The Hague Academy of International Law. The features of origin – the style of lectures addressed at a broad audience, the “genius loci” of the institution where the teaching took place and my personal involvement are still present, and this by intention: 
· As my students were rooted in the world’s various legal cultures, and had been educated in systems that were very different from one another, I made a conscious attempt not to be “eurocentric”; and because of the variety of their interests, I tried not to be excessively technical but to introduce them to some broader, cross-disciplinary methods of thought. I also tried to preserve throughout the text, at least in parts, the original lecture style so as to keep my message simple and understandable.

· The place of the lectures, the Peace Palace of The Hague, contributed in no small measure to the “ambiance” of the teaching and to my sense of having been granted a rare and wonderful opportunity. The Hague was the site – in 1899 and 1907 – of two important peace conferences that were of great relevance to the subject of the course that I taught in August 2008. And, since 1923, lectures have been held at the Peace Academy in The Hague, some of which have become very famous. Astonishingly, only a comparatively small portion of these lectures was in the spirit of the “Hague Conferences” and devoted to International Humanitarian Law.In fact, only about 20 of the roughly 1200 courses focused on that law
. Throughout the existence of the League of Nations, and in the first few years after the establishment of the United Nations, international lawyers tended not to interest themselves in the issues raised by war. They preferred to dream about “droit international et la paix.” 

· Lastly, I felt it a singular piece of good fortune to be able to lecture at the Hague Academy on a subject that has never ceased to fascinate me. I am a member of the International Committee of the Red Cross which is held to be the “guardian” of international humanitarian law.
 As a member of the governing board of the institution, I have some knowledge of the way international humanitarian law works in practice. However, in these lectures, I shall be emphasizing some of the more “theoretical” aspects of this body of law. I believe that all good practice of law must be rooted in good theory or philosophy. While designing the course – its substance and its style – I had in my mind an audience of non-specialists with broad interests, a general reader as it were. I did not want to waste time on legal subtilities and, whenever I could, I avoided the use of jargon.

International humanitarian law, or the laws of war as it was once known, is perhaps the oldest branch of international law. But it seems to me that, in many respects, it is in need of a fresh approach. “If international law is, in some ways, at the vanishing point of law, the law of war is, perhaps even more conspicuously, at the vanishing point of international law”
: thus runs Sir Hersch Lauterpacht’s famous statement. However, in my lectures I intended to demonstrate that international humanitarian law has come to occupy a central position in public perceptions of international law as well as within the framework and structure of international law itself. 

This text deals with both the theory and the practice of international humanitarian law. Cicero said: “Inter arma silent leges,” which may be translated as “In war there is no law.” In the nineteenth century, Count Helmuth von Moltke wrote: “In war, as in art, there is no general norm; in both cases talent cannot be replaced by rules. General dogmas or rules deduced from them or systems built upon them can therefore in no way have any practical value for strategy. Strategy is not like abstract science. Those have their fixed, defined truths on which one can construct arguments, from which one can make deductions.”
 It is the aim of my reflections to demonstrate how wrong Cicero and Helmuth von Moltke were; I did so by summarizing the extraordinary developments in international humanitarian law since antiquity.

Our theme is international humanitarian law, which may be something of a euphemism. Another term for it is “the law of armed conflict”. I have already mentioned that, in earlier times this branch of international law was, perhaps more realistically, known as the “laws of war”. 

There is a great deal about war and violence in this book. War or organized violence is as old as mankind. The motives for going to war are various: national glory, a leader’s wish for self-aggrandizement, conquest, control and supply of resources, greed, ideology, ethnic rivalry or hatred are only some of them. 

Wars are usually brutal affairs. The suffering they cause is seldom foreseen by those who start them. The Second World War was perhaps the most destructive war of all. One may say that it was characterized by two kinds of war fought simultaneously: one across international borders between the Axis and the Allied Powers and another by the Nazi regime against Jews and other groups that they wished to destroy. The community of States responded in two ways. First, it created a reformed system of international law within the United Nations whose aim was to fight the “scourge of war”
. And second, with the Holocaust in mind, it began to develop a system of human rights law.

The decades since the Second World War seem to me to have been, on the whole, a comparatively peaceful period in human history. But it must not be forgotten that even during this period, human beings were systematically and deliberately killed on a scale that is scarcely believable: in particular, genocides and ethnic cleansing took place in Cambodia (between 1.4 and 2.2 millions deaths), the former Yugoslavia (about 200,000 deaths) and Rwanda (about 800,000 deaths).

With the NATO intervention in Kosovo a new or post-modern type of warfare came into being: NATO forces made unprecedented use of high technology in the form of satellite-guided, TV-monitored unmanned aircraft and precision (or “smart”) weapons. It is important to say that these weapons caused far fewer deaths and casualties, at least on one side of the hostilities
. Another feature of modern wars is that they receive worldwide media coverage. Violence on the international level attracts the media who, one might say, present it as entertainment for vast, passive audiences. It is as if war had become a spectacle, designed to amuse the solitary television viewer
. 

Wars have always been fought in accordance with certain norms. It is one of the astonishing facts of history that, to a great extent, wars were not chaotic affairs – despite outward appearances to the contrary – but governed by rules. The challenge of international law is to bring warfare within the framework of law, to limit the effects of war. “You do believe, don’t you, that this monster we call war can be tamed by means of the law? And that humanitarian law is capable of helping us up those steps that lead to a higher level of civilization?” That is what Jean Pictet – longstanding vice-president of the ICRC and a towering figure in this field of law – asked me when I visited him at his house in Geneva shortly after becoming a member of the Committee. “Even wars have limits”: this was the motto that the International Committee of the Red Cross chose when, in 1999, it celebrated the 50th anniversary of the 1949 Geneva Conventions. The course I taught in The Hague was driven by my belief in the idea of law and my commitment to it.

This text is divided into seven chapters. The first chapter sets out the structure of international humanitarian law as it is traditionally understood. It deals with specific aspects of international humanitarian law as they have developed and crystallized over the course of history. This will be the starting point for the more detailed discussions that will follow. 

The second and third chapters are concerned with the two main branches of international humanitarian law. Chapter two examines the constraints imposed on belligerents regarding means and methods of warfare, and chapter three the protection that victims are afforded during armed conflict. The rules of constraint may be called, as Oscar Schachter - an earlier lecturer at The Hague – did, “cold law.” The rules of protection may be called “hot law”
. In both cases I shall also deal with implementation: it is futile to discuss matters of law if the rules do not guarantee a minimum degree of effectiveness. 

The fourth chapter treats matters that are, strictly speaking, non-legal: it attempts to explore how religions are essential material sources of international humanitarian law and, in certain cases, obstacles to it. I focus on all the great world religions (or systems of belief): Confucianism, Hinduism, Buddhism, Judaism, Christianity and Islam. 

The fifth chapter, too, takes a broad approach to international humanitarian law. It discusses the implications of changes in the methods of warfare for the laws of war, and the role played by economic considerations in modern warfare. The chapter also discusses whether this body of law can adequately meet the challenges that have arisen from war in a global era. The focus is on certain subjects: the phenomenon of new actors in warfare, the role played by natural resources, the arms trade and the difficult question of responsibilities.

Chapter six addresses an important new issue: the rules and principles that govern war are no longer the exclusive responsibility of States or the International Committee of the Red Cross. In recent years, the contributions of institutions and actors of various kinds to the development, promotion and dissemination of humanitarian law, has been growing steadily. A global network of actors in international humanitarian law has emerged. Chapter six provides a consideration of the role played by them. It pays particular attention to various bodies of the United Nations, the European Union, the Council of Europe, NGOs and finally to the media. 
The seventh and last chapter attempts to situate international humanitarian law within the international legal system more generally. The so-called "Martens Clause" in particular raises questions concerning the foundations and the future orientation of international humanitarian law and of international law. Should, for example, "general principles of law" not be given more weight as a formal source of international law? And could international humanitarian law through a "constitutional" understanding occupy a more central place within the international legal system? 
I should acknowledge here the undercurrent of scepticism that runs through this text. It surfaces in various connections and has to do with my doubts about the adequacy of the doctrine of sources out of which the entire system of contemporary international law has been built. In its orthodoxy, does this doctrine not reflect the political “realities” and the spirit of the nineteenth century, of the world view of Koskenniemi’s “Gentle Civilizer of Nations”
? Would we not be truer to the realities of this age of “globalization” if we took a few steps back from the world of positivism and considered whether “the international community” should not now be our point of reference rather than “the community of States,” or whether “human conscience” and not “the will of States” should be considered the ultimate source, the “point of Archimedes”, in all our thinking about international law? Are not, for the conception of modern international law, Vitoria, Suarez, Grotius or Gentili more relevant than more recent thinkers like Triepel or Anzilotti? Is not, now, international humanitarian law the most fertile soil for new ideas on these subjects? The challenge posed to the international community by nuclear weapons can, after all, be met more adequately by referring to the “conscience of mankind” than to the law of treaties or customary international law.

This text deals with the substance of applicable law in a broad sense, referring, for example, to human rights law and the law of arms control. But it does so only in order to make clear the relationship of international humanitarian law to these other bodies of law. While I elaborate the principles of law, I also try to open up new avenues for action. And while the principles are presented as they stand, I also occasionally offer new perspectives on old questions. On the whole, the book is devoted to the idea of the "rule of law". 
I attempt, throughout the text, to analyse law as it is today, but I also ask how it might be developed in order to serve the human community better in times to come. Alexander Pope, an eighteenth-century English poet, avers in An Essay on Man that “Whatever is, is right.” It may be that Bernard Shaw was reacting to such quietism when he put the following words in the mouth of a character in his play, Back to Methuselah: “You see things: and you say, ‘Why’? But I dream things that never were; and I say, ‘Why not?’”.

CHAPTER ONE

INTERNATIONAL HUMANITARIAN LAW: A UNIQUE REGIME 
„So wenig die Sprache und Civilisation einer Nation in Folge einer Kriegserklärung plötzlich verschwindet und in die ursprüngliche Rohheit und Barbarei zurücksinkt, ebenso wenig kann die Rechtscultur, das Erzeugnis einer Arbeit von Jahrhunderten auf einmal wieder erlöschen und ein Zustand völliger Rechtlosigkeit an seine Stelle treten.“ 



- Johann Caspar Bluntschli

“No doubt the sentiment (of lines of logical development) is powerfully reinforced by what is often nothing but an intellectual passion for elegantia juris, for symmetry of form and substance.”




- Benjamin N. Cardozo

The aim of international law has been described as replacing war by a system of peaceful co-existence and cooperation among States (and other subjects of international law) based on institutions, procedures and rules of conduct. The elimination of war by international law was a guiding ideal of the League of Nations. The League’s efforts to abolish war had at times “flowed in a veritable river of hope”
. 

Since then, however, international law has become much more complex and diversified. But the use of force is still, explicitly or implicitly, one of its major concerns. While trying to effect a total ban on armed conflict, modern international law does not ignore the fact that war nevertheless occurs. Its approach is both idealistic and realistic. Should the prohibition against armed conflict be ignored, international law is not, as it were, rendered impotent. It has another means to ensure that armed conflict does not result in unchecked destruction: International humanitarian law, the purpose of which is to infuse to the greatest extent possible the conduct of war with the civil ethics of life. 

I. Jus ad bellum and jus in bello

Modern international law thus – realistically and pragmatically – offers two types of response to the challenges of war: a set of rules known as jus ad bellum and another called jus in bello
. The aim of both is to limit war and to reduce the suffering caused by it. Jus ad bellum - droit à la guerre in French and in English “the right to wage war” - deals with the decision to resort to war. Its purpose is to limit recourse to military force. On the other hand, jus in bello - droit dans la guerre in French and in English “law in war” - applies once jus ad bellum has failed to achieve its – ultimate – purpose, meaning that an armed conflict is under way. It deals with the military conduct of hostilities and its aim is to humanize war as much as possible.
Jus ad bellum underwent a revolutionary change following the Second World War.
 The rules of classic international law, which emerged from the Peace of Westphalia (1648), had recognized the right of States, by virtue of their sovereignty, to engage in war as they pleased. Thus, the jus ad bellum was essentially a free-for-all. Previously, following the doctrines developed by theologians and philosophers in the Middle Ages, a distinction used to be made between “just” and “unjust” wars, and only the former were considered lawful
. However, the United Nations Charter, for the first time in history, prohibited – as a general rule – the threat or use of force in international relations. Using domestic legal systems as a model, the framers of the Charter granted the Security Council of the United Nations a monopoly on the proper use of force on an international level
. Apart from military force exercised or sanctioned by that body, the only military action by a State against another State that is considered lawful is that which is undertaken in self-defence.

Unlike that of the jus ad bellum, the development of the jus in bello was consistent.
 In fact, the jus in bello is one of the oldest branches of international law. It limits the choice of means and methods of warfare, and protects those affected by hostilities.
 Jus in bello, or International Humanitarian Law is the most important body of international law applicable in armed conflict. Today, it applies not only to international armed conflict, but also to civil wars (non-international armed conflicts). In its Tadic decision (1995), the International Criminal Tribunal for the former Yugoslavia provided this definition of an armed conflict: 

“[An] armed conflict exists whenever there is a resort to armed force between States or protracted armed violence between governmental authorities and organized armed groups or between such groups within a State.”
 

While under the outdated “just war” doctrine, the rights and duties of the belligerents depended on the question of whether their cause was “just” or “unjust”, the jus in bello is not linked to, or dependent on, the rules concerning the initiation of hostilities. It is not affected by a breach of the ius ad bellum. It regulates warfare, regardless of whether a particular war is “just.” Under the jus in bello, all the parties to a conflict have the same rights and are obliged to respect the same obligations.
 Rules of war call for restraint even when an adversary has committed atrocities, or when a State has been the subject of an unjust attack and therefore is reluctant to restrain itself
. One reason for the strict separation of the two legal regimes
 – jus ad bellum and jus in bello – is that it is often difficult to decide which party’s use of force is “just” or lawful and which one’s “unjust” or unlawful. Can a general, a soldier, a statesman, a politician or even a historian say with certainty whose cause was legitimate?
 It is – so another argument runs – neither viable nor sensible to make the applicability of the law of war dependent on the justness of its cause. That is because it would be absurd, not to say unjust in the extreme, to make the protection of war victims, who very often have no say in the decision to resort to war, dependent on whether their rulers’ decision to go to war was “just”. It might be added that to extend the protection of the law only to those who fight for a “good cause” might fuel their zeal to fight and to go on fighting and thus to prove that justice is on their side. A war must not turn into a Gottesurteil, a trial by ordeal. Did not an English author once write: “The more heavenly the goal, the more devilish the means”? 

II. Origins and development

A.
Formative ideas

The rules of international humanitarian law that are applicable today are largely – if not exclusively
 – the product of the legal culture of the second half of the nineteenth century
. In 1859, Henri Dunant, a citizen of Geneva, happened to witness the aftermath of one of the bloodiest battles of the century, at Solferino in Italy. Three years later, in A Memory of Solferino he gave his account of what he had seen. Dunant – a tourist, as he described himself later – had walked across the field where the French and Austrian armies had clashed. Shocked by the suffering of the wounded soldiers who lay abandoned on the field, he tried to organize nearby villagers (women and other members of “civil society,” as we might say today) in order to bring them relief. Shortly afterwards, in 1862, Dunant gave the world his plan for protecting wounded and sick soldiers. But he was not content with philanthropy. He proposed that the rules he had suggested be codified in an international treaty. Dunant’s idea rested on three pillars. The first was his belief in the ability of the law to limit and control violence, a conviction that was in marked contrast to the attitudes of the period. The second was his enlightened belief in universal values such as the idea that enemy combatants who fell into one’s hands should be treated in accordance with the same principles as one’s own military personnel (traditional rules and customs of warfare required this only within one’s own cultural sphere, among Christians or Muslims, for instance). The third pillar – and a vital aspect of Dunant’s personal philosophy – was the emphasis on the individual human being. This approach implied an unprecedented degree of intrusion into the previously sacrosanct sphere of State sovereignty
. Dunant was the creator of the International Committee of the Red Cross and, in a way, one of the first and most powerful precursors of modern civil society. He was ahead of his time. The world has since caught up with him, partly the result of the human rights revolution in international law. 

B.
The Law of Geneva and the Law of The Hague 

Broadly speaking, three kinds of motives have inspired the recognition and application of the law of war throughout history. First, self-interest based on the idea of reciprocity: a party wishes to have its own forces protected by the enemy and therefore is willing to grant the same protection to those of the enemy. There is a constant fear that violations of the law by one’s own forces would cause retribution in kind. Second, codes of honour for combatants: examples worth mentioning are found in Europe in the Middle Ages, in India under the Code of Manu and in most other cultures. A third motive for recognizing and applying the law of war may be ascribed to ideals of humanity. These were – and still are – the ideas underlying the development of international humanitarian law. 

Humanitarian law originally consisted of two bodies of law: the “Law of Geneva” (named after the original Geneva Convention of 1864, which eventually developed into the much more far-reaching Geneva Conventions of 1949) and the “Law of The Hague” (named after the peace conferences held in The Hague in 1899 and 1907). The “Law of Geneva” concerns itself with the protection of victims of war: wounded and sick soldiers, prisoners of war and civilians, and combatants who are hors de combat. In contrast, the rules governing the means and methods of warfare, most of them codified by the 1907 Hague Peace Conference, are central to the “Law of The Hague.” To draw a clear-cut distinction between the “Law of Geneva” and “the Law of The Hague” is no longer possible because Additional Protocols I and II of 1977, which have further developed and thereby integrated the two bodies of law, contain provisions both for the protection of victims and for regulating the means and methods of warfare.
 The distinction, however, is still common and, it must be admitted, has a didactic value. 

III. Specific aspects

Many international lawyers regard international humanitarian law as a highly specialized field of law containing many legal documents and provisions formulated in detail in a language that is not easily accessible (the Geneva Conventions alone consist of over 400 articles and numerous annexes). But international humanitarian law constitutes – as Georges Abi-Saab has established with great lucidity
 – a specific model of law, the significance of which goes beyond the realm of humanitarian law with its many rules. There are, one might say, six key aspects of international humanitarian law: 
First, the human person is assigned the highest value. Individuals are protected and assisted when they suffer the effects of armed conflict. To a significant degree, human beings clearly possess individual rights under international humanitarian law. In no other field of international law was the idea expressed at such an early stage and so clearly that, beyond all technical considerations, the point of the law is to serve the individual, in this case the victims of armed conflict
. Humanitarian law is based on common values – if I might borrow this expression from Rosalyn Higgins – “that speak to us all”
. It addresses our common humanity. It recognizes the wounded combatant as a human being, and one in need of our help, even if he or she belongs to the enemy. Every wounded combatant could – so the reasoning goes – be my own father or child or some other relative. 

Second, by virtue of their logic, the rules of international humanitarian law aspire to universality. They are applicable not only within a particular community of nations or within other communities based on shared values but across cultural and geographical boundaries, and even across lines of battle. It is important to note that the rules of international humanitarian law are minimal norms that must be respected with regard to an adversary. This aspiration to universality is matched by the almost universal approval of the rules of IHL: almost every State has accepted the key instruments of this body of law. 

Third, international humanitarian law developed into a system of objective rules that had moved away from its previous contractual basis and is now guided by its own intrinsic purpose. A fundamental principle is laid down in Article 1 common to the four Geneva Conventions (common Article 1): it stipulates that the Conventions’ provisions must be complied with “in all circumstances”
. This means that under the Conventions, States are obliged to renounce reciprocity and reprisal, both of which had long been the means of punishing breaches of the law. But in IHL both are now prohibited
.

Fourth, the same jus in bello rules apply equally to all parties in a conflict: the choice of means available to the party that is attacked is as limited as that available to the aggressor. The law of war imposes equal responsibilities on lawful and unlawful belligerents.

Fifth, the rules of international humanitarian law are binding, erga omnes
, which means that all States, even those unaffected by hostilities, may protest against violations and demand compliance. This fundamental principle is also laid down in common Article 1, which obliges States Parties “to respect, and ensure respect for” (emphasis added) the provisions of the four Geneva Conventions. Protecting people affected by war is thus conceived of as a matter of public concern within the international community
.
Sixth, the basic norms of international humanitarian law are generally recognized as having a peremptory status, of jus cogens
, in the hierarchy of norms in international law. International humanitarian law is designed to cope with the extreme circumstances that arise during war. As is the case with certain fundamental human rights norms, such as the prohibition of torture, the basic norms of international humanitarian law may not be restricted and no derogation from them is permitted. The balance between principles and limitations that is included explicitly in the guarantees of the human rights systems is also incorporated into international humanitarian law provisions. The rules of international humanitarian law are absolute.
It should be obvious from the foregoing that international humanitarian law contains some of the most fundamental rules of international law. Its basic norms take precedence over all other legal considerations, overriding some of the oldest principles of international relations and incorporating universal values. Since its advent, international humanitarian law has had a progressive effect on the development of international law; it has also anticipated the emergence of the individual as a subject of international law. Within international law, some norms are more important than others; but all of them yield precedence to the basic provisions of international humanitarian law. One might therefore be tempted to ask whether they form part of a constitutional core in international law
. I shall return to this question in the concluding chapter. 

At this point, it shall be remembered that international humanitarian law has contributed to important advances in international law. But the changing nature of conflict requires us to reconsider the provisions of international humanitarian law again and again. Let me now mention three dichotomies underlying and shaping international humanitarian law, and the tensions within this body of law.

IV. Three fundamental dychotomies
A.
“International” and “non-international” armed conflicts

International humanitarian law has its origin in wars between States or “international armed conflicts” most notably in the battle of Solferino, which has already been mentioned as the birthplace of modern international humanitarian law. It developed further in the aftermath of later wars - the German-French war of 1870/1, for instance, and both World Wars. However, with the passage of time, the shape of armed conflict has changed dramatically. Today, few armed conflicts are purely international in character, and they no longer take place on clearly delineated battlefields. Most armed conflicts in our time are internal or hybrid - internal/international - in character
. In spite of this development, the rules concerning international armed conflicts remain far more elaborate than those designed to regulate non-international armed conflicts: they are more precise and more sophisticated. This imbalance is now being corrected in significant measure by a far-reaching study, undertaken by the International Committee of the Red Cross, to codify the main rules of customary international humanitarian law. As these rules are generally the same for both types of armed conflict, the line dividing them is becoming more and more blurred
.

This is a favourable development. It means that the victims of non-international armed conflicts come in for greater protection under international humanitarian law. It is also a reasonable development. Is it just to make protection for those affected by hostilities dependent on the character of the conflict? Human beings deserve the same protection, regardless of whether they are affected by a battle taking place within one country or across borders. That is why the Security Council and other international bodies, when demanding respect for international humanitarian law, pay no heed to the legal classification of a conflict
. And that is also why the Yugoslavia Tribunal refused to apply different standards to different types of conflict
.

However, governments are reluctant to accept constraints in suppressing rebellions. They want to have a free hand in dealing with what they regard as an “internal affair“. This attitude is understandable, albeit short-sighted. We have already seen how, in the nineteenth century and in the first half of the twentieth, when international humanitarian law was developed to regulate “international wars,“ the community of States agreed to respect its provisions, regardless of whether a party’s cause was thought to be illegitimate or “unjust”. I wish to repeat that this conception of international humanitarian law was facilitated by three insights. First, no one can reliably establish beyond question whose cause is legitimate and whose is not. Second, disrespect for international humanitarian law and the use of brute force by one party are likely to provoke retaliation in kind by the other side. And third, a legal system based on neutrality and impartiality tends, by its very existence, to deflate hatred, feelings of humiliation and revenge and other similar emotions. The same reasoning should be applied to internal wars. From a government’s point of view, a rebellion is always illegitimate. But that attitude cannot be used to justify limitlessness of choice in the means and methods used against rebels. And it must not curtail the scope of protection usually granted to the victims of armed conflict. The vanishing significance of this first dichotomy in the law of war is therefore to be welcomed.

B.
Combatants and non-combatants

Another traditional distinction in international humanitarian law can also be found in two other dichotomies: between combatants and non-combatants and between military objectives and civilian objects. These two distinctions exist to restrict on the conduct of war, in order to protect civilians and civil objects. But the realities of modern warfare increasingly blur long-standing differences in these categories: it is becoming much more difficult to distinguish one from the other. For instance, is it only the soldier using the weapon who is a combatant, or should the person operating the relevant computer system, delivering war material or information etc. also fall into this category? It is, as we shall see, one of the main challenges of contemporary international humanitarian law to shed more light on this ill-lit area of delimiting various kinds of status in humanitarian law, by developing clearer definitions and applying them to persons and activities under the changing conditions of modern warfare. 

In many circumstances, however, there is no doubt about the civilian status of war victims. One of the main purposes of modern international humanitarian law is the protection of civilians. In the European wars of the nineteenth century and the early years of the twentieth, most of the victims were soldiers. This began to change in the middle of the twentieth century
. The provisions of the Fourth Geneva Convention of 1949 were a response to the staggering number of civilian deaths during the Second World War. Even so, in most recent wars, many of them non-international in character, civilians seem to have shouldered an even greater share of the burden of war. In some cases, civilians are reported to have made up about 90% of all deaths
. We may therefore ask how those not taking a direct part in hostilities may be better protected. And it may be reasonable to ask also whether international humanitarian law has failed and is currently failing in its mission to protect civilians from the worst consequences of war. We will come back to these questions later on. 

Let me conclude this overview with some remarks on specific actors and specific means of implementation. 

C.
Actors and modes of implementation

As far as actors are concerned, it should be mentioned that international humanitarian law is, first and foremost, applicable to “parties” in armed conflicts, which include non-State military actors. The ability to pierce the “veil” of sovereignty and to directly reach organized groups within States is one of the special strengths of international humanitarian law when compared to human rights law. Also, the institutional set-up is different for the two legal systems. The ICRC plays the predominant role in international humanitarian law. Its delegates are not just “social workers on the battlefield”, but troisième combatants, (Niklas Luhmann) or “third combatants”
. And it is mandated by the international community with the task of developing international humanitarian law and monitoring its application; it is, for this purpose, recognized as a subject of international law sui generis
. The ICRC is regarded as the “guardian” of international humanitarian law. However, it has been joined, and is supported, by a growing number of players in the field: for instance, other components of the International Red Cross and Red Crescent Movement (National Red Cross and Red Crescent Societies and the International Federation of Red Cross and Red Crescent Societies), NGOs like Médecins Sans Frontières, Oxfam, Amnesty International, and Human Rights Watch. All these organizations participate, in various ways and to different degrees, in protecting and assisting victims of war. The core functions of the ICRC remain the same: monitoring conditions of detention and providing humanitarian relief to the victims of armed conflict. It is one of the principal aims of the ICRC and of other humanitarian actors to gain access to victims. One of the challenges the ICRC faces today is to define and realize its specific role in a fast-growing and crowded field of humanitarian actors.

Support for the implementation of international humanitarian law is growing markedly: it is provided by a rapidly evolving legal framework. Besides the various legal and disciplinary mechanisms created within domestic law, international institutions like war crimes tribunals and human rights courts or court-like institutions, as well as a variety of political bodies and procedures established within international organizations, are all growing in importance. I would like to mention a specific method for making international humanitarian law standards work: the concept of a “humanitarian space”. I see it in the form of a pyramid. The ordinary rules of international humanitarian law (black-letter or customary rules) form the base of the pyramid and the principles of “independence,” “impartiality” and “neutrality” its walls. The International Court of Justice has put it more formally. It stated, in the Nicaragua case, that acts based on core rules of international humanitarian law (common Article 3), and carried out in accordance with the operative principles that have just been mentioned, namely impartiality and non-discrimination, may not be characterized as unlawful interference into the internal affairs of a State
.

***

Let me conclude this chapter by stressing the importance of the concept of the “rule of law,” and by stating once again how outdated the views of Cicero and Count Helmuth von Moltke appear today on the background of modern legal developments. A passage from a judgment handed down by the Israeli Supreme Court, on the legality of the delicate, very controversial question of preventive strikes against terrorists, makes the point emphatically:

“The saying ‘when the cannons roar, the muses are silent,’ is well known. A similar idea was expressed by Cicero, who said: ‘During war the laws are silent' (silent enim leges inter arma). Those sayings are regrettable. They reflect neither the existing law nor the desirable law (…) Every struggle of the State – against terrorism or any other enemy – is conducted according to rules and law. There is always law which the State must comply with (…). Indeed, the State’s struggle against terrorism is not conducted ‘outside’ of the law. It is conducted ‘inside’ the law, with tools that the law places at the disposal of democratic States.”

CHAPTER TWO
CONSTRAINTS OF WAR – HOLDING THE CENTRE

“The battles worthy of study and worthy of the battle honour are not the bloody ones; they are the ones that yield victory with few casualties.”






- Clausewitz

I. General remarks and cardinal principles

A.
General remarks

In chapter one, we focused on the structure and the general characteristics of international humanitarian law. We also said at the outset that – as far as the philosophy and the directive force of legal evolution are concerned – we may distinguish between two kinds of rule: rules of constraint, which we termed, somewhat casually, “cold law”, and rules inspired by human values and aspirations, which we may call “hot law”.”
 These two sets of rules are, of course, interdependent. 

In this chapter, we shall tackle “cold law.” These rules are supposed to restrain, not to incite
. Their aim is to regulate hostilities, to keep them within certain boundaries. They are, of course, closely linked to legal instruments on arms control and disarmament
. The rules of arms control can and should – as we shall demonstrate later on – be developed and interpreted in the light and in the spirit of international humanitarian law in order to be effective. 

To the casual observer, war may seem to be a chaotic state of affairs, without any semblance of order. And so it is often spoken of as a “loss of control” or as a “breakdown of order”. But conflicts between nations, as Michael Reisman and Chris T. Antoniou have pointed out, are usually highly organized affairs: antagonists are expected to meet certain commonly shared expectations about the “right way to fight” - and often even do so
. The same may be said about many civil wars in which organized armed groups rebel against the government or fight one another. However, not every war is fought in compliance with mutual expectations. In “failed” or “failing States” the collapse of law and order, and of all structures of authority, may produce chaos and anarchy
, allowing combatants to do as they please, unchecked by rules of any sort. In French, such conflicts are called, quite properly, “conflits déstructurés”
.

In this chapter we shall examine the limits placed on the means and methods of warfare, and consider the place of arms control in international humanitarian law and from the perspective of that body of law. Of the many rules regulating warfare, those of constraint are among the oldest. They are at the heart of international humanitarian law. The idea that certain weapons and certain ways of fighting may not be used even amidst the seeming lawlessness of war is probably as old as war itself. For instance, all ancient civilizations regarded the use of poison as a treacherous act and unacceptable. In ancient Greece, cutting down olive trees was considered a war crime. And in late antiquity, efforts were made to ban the use of “Greek fire”
. In ancient India, warriors were not permitted to kill their enemies with weapons that were barbed or smeared with poison or whose points blazed with fire
. And Indian warriors of that period were already following one of the basic principles of modern international humanitarian law: civilians, combatants who surrender and those who are wounded and sick must not be harmed.

In Europe, numerous efforts were made during the Middle Ages to curb the brutality of war and its effects
. For example, when a Pax Dei, or “Peace of God”, was proclaimed, immunity from violence was granted to non-combatants who could not defend themselves, especially to peasants and the clergy. A Treuga Dei, or “Truce of God” (another instrument of restriction), prohibited fighting during certain days and periods of the year. Attempts were also made to limit the means of warfare: at the Second Lateran Council of 1139 the use of crossbows and arbalests was banned, at least in warfare between Christians. And knights in medieval wars usually fought in accordance with a knightly code of conduct that, inter alia, required them to take a vanquished opponent prisoner rather than kill him. Quarter was generally granted; a besieged city could usually surrender and its garrison would be granted safe evacuation. In early modern times, one of the founding fathers of the law of nations, Hugo Grotius, made the idea of setting limits for the conduct of warfare one of the centrepieces of the legal framework he established. He criticized the “lack of restraint in relation to war”
. The third book of his monumental work, De iure belli ac pacis, is entirely devoted to “what is permissible in war”
. 

The imposition of limits on the means of warfare in the modern era began with the St Petersburg Declaration of 1868, which banned the use of explosive projectiles under 400 grammes that were designed to detonate on contact with a soft substance - that is to say, the human body. The idea was to ban munitions that caused particularly grave and inhuman injuries. The importance of this Declaration cannot be exaggerated. It stated a principle that would become one of the most fundamental in international humanitarian law: weapons must not cause unnecessary suffering. And it fixed the “technical limits at which the necessities of war ought to yield to the requirements of humanity”
.

More effective and sustainable efforts to codify the means and methods of warfare were made at the Second Peace Conference in The Hague in 1907 and, afterwards, in Protocol I of 8 June 1977 additional to the Geneva Conventions.
 Article 35 of Additional Protocol I contains something of a Grundnorm, or fundamental norm, on “constraint”:  

“1. In any armed conflict, the right of the Parties to the conflict to choose methods or means of warfare is not unlimited.

2. It is prohibited to employ weapons, projectiles and material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering.

3. It is prohibited to employ methods or means of warfare which are intended, or may be expected, to cause widespread, long-term and severe damage to the natural environment.”

Protocol I has not been ratified by all the major powers. But its most important provisions, such as Article 35, express customary law
. 

B.
Cardinal principles: The shift from a “horizontal” to a “vertical”, or “quasi-constitutional”, order

Thus, legal obligations are imposed on combatants; they may not do as they please. One of the main aims of international humanitarian law is to set constraints on the conduct of wars and hostilities. Constraint, however, is not an end in itself. It is only a means of protecting victims of violence, at present and in the future. So setting constraints on the conduct of war and protecting victims of violence are two sides of the same coin. In this chapter, we will concentrate on the former. 

To begin with: what are the main elements of constraint? There are four overarching principles that govern the setting of limits on the conduct of warfare: the principles of humanity, military necessity, proportionality and distinction. In conventional doctrine, they are mentioned side by side and only loosely connected. In this essay, however, an attempt is made to conceive of these four principles as integral parts of a structured edifice and to place them, like the doctrines of fundamental rights (in constitutional law) and human rights (in international law), in a consistent, hierarchical relationship.
 In such a framework and from this perspective, the principle of humanity is seen to be, or is seen to be in the process of becoming, the goal of the system of international humanitarian law, as well as that of human rights law. This reflects a shift in modern international law, away from a “mechanical” and towards a value-oriented system of rules. From this perspective, humanity is regarded as the leading principle – belonging to a higher order or representing the “magnetic” point of reference – towards which all the other elements – the principles of military necessity, proportionality and distinction – are directed and to which they are subordinated. In other words, humanity is the telos of this set of principles. It shapes the other principles of constraint, which are – and this is one of the main points I would like to make in this chapter – subordinated to and receive their orientation, energy and content from the principle of humanity
.
We will now tackle each of the four principles. I shall try to give a general idea of their meaning and implications, and in the process remind the reader of something that has already been noted: international humanitarian law does not concern itself with whether wars and episodes of violence are legitimate. It takes effect whenever violence breaks out. Armed conflict and violence are facts and international humanitarian law accepts them as such. The four principles exist to direct the actions of combatants and fighters; to whose actions they also grant a significant degree of latitude, for this part of the law recognizes and takes into account the complexities that are likely to arise in many different situations.

C.
Humanity

This principle is at the heart of international humanitarian law. For Emer de Vattel, writing at an early stage in the development of international law, the principle of humanity seemed to be central: 

“N’oublions jamais que nos ennemis sont hommes (…), ne dépouillons point la charité qui nous lie à tout le genre humain. De cette manière nous défendrons courageusement les droits de la patrie, sans blesser ceux de l’humanité.”
. 

Vattel’s exhortation seems to be just as relevant in modern times, i.e. during the so-called “war on terror”, as it was some 250 years ago. Emphasizing this fundamental value, the International Criminal Tribunal for the former Yugoslavia, in the Furundzija case, stated that the general principle of respect for human dignity was the “raison d’être” of both human rights and humanitarian law. I should like to quote certain crucial sentences:

“The essence of the whole corpus of international humanitarian law as well as human rights law lies in the protection of the human dignity of every person, whatever his or her gender. The general principles of respect for human dignity is (…) the very raison d’être of international humanitarian and human rights law; indeed in modern times it has become of such paramount importance as to permeate the whole body of international law. This principle is intended to shield human beings from outrages upon their personal dignity, whether such outrages are carried out by unlawfully attacking the body or by humiliating or debasing the honour, the self-respect or the mental well-being of a person.”
 

Article 3 common to the four Geneva Conventions of 1949, which applies in armed conflicts “not of an international character” and which, in the opinion of the International Court of Justice, contains “elementary considerations of humanity”
 - and which has been described as a “mini-convention” - is worth quoting in this context:

“(1) Persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely (…) To this end, the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons: (a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c) outrages upon personal dignity, in particular humiliating and degrading treatment; (d) the passing of sentences and the carrying out of executions without previous judgement pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples. 

(2) The wounded and sick shall be collected and cared for.” (emphasis added)

The history of international law is characterized by brutal struggles for peace. Modern international law recognizes individuals as subjects and objects in their own right. It seems to me to be important to stress once more that even in the most brutal circumstances, rife with atrocities, international humanitarian law preserves a space for considerations of humanity.

D.
Military necessity

This is a classical principle of the law of war; it means that violence is permitted only when justified by military necessity. According to the principle of military necessity, a party to a conflict is entitled to do whatever is necessary to defeat an enemy or to win a war. Yet, the rules of international humanitarian law forbid aimless violence. From a humanitarian perspective, the principle of military necessity may seem, at first, to be contradicting the principle of humanity. While the latter seeks to preserve humanity as a goal, the former accepts that some sort of violence and destruction is unavoidable in war. The principle of military necessity demands that destruction never be arbitrary; it must never become an end in itself, but must always be justified by the exigencies of war. The principle of military necessity is an expression of international humanitarian law’s indifference to the question of the permissibility or legitimacy of war in a specific situation. This body of law accepts armed conflict as a fact. It is based on the idea that wars have been fought in the past, are being fought now, and will probably be fought in the future, and that they result in human suffering and destruction
. However, international humanitarian law as a whole demands that a balance be struck between the “necessities of war” and the “requirements of humanity”, an idea that can be found in the old tradition of jus in bello; this remains an animating principle of contemporary international humanitarian law. The necessities of war “justify” and limit violence: this was already noted and stated by Francisco de Vitoria in the 16th century
. 

Over the centuries, the principle has been reformulated and delimited by several authors, amongst them Emer de Vattel, one of the most famous and most cited legal scholars of the 18th century. In his work, Le droit des gens ou principes de la loi naturelle, which essentially grew out of, or developed, the Grotian theory, he wrote: 

“La fin légitime ne donne un véritable droit qu’aux seuls moyens nécessaires pour obtenir cette fin; tout ce que va au-delà est réprouvé par la loi naturelle, vicieux et condamnable au tribunal de la conscience.”

Similarly, in Du Contract Social, Jean-Jacques Rousseau remarks that “La guerre ne donne aucun droit qui ne soit nécessaire à sa fin.”
 And Francis Lieber, in his Instructions for the Government of Armies of the United States in the Field: A Guide to Conduct for Soldiers in the Union Army during the American Civil War (Lieber Code, 1863), states that the military importance of winning can justify wounding and killing civilians when all possible precautions to protect them have been taken and if safer ways of fighting have been explored and found wanting
. 

“Alleviating as much as possible the calamities of war”: this was one of the aims of the St Petersburg Declaration
. For that purpose the parties agreed “that the only legitimate object which States should endeavour to accomplish during war is to weaken the military forces of the enemy” and “that for this purpose it is sufficient to disable the greatest possible number of men.”
 The Declaration adds that “this object would be exceeded by the employment of arms which uselessly aggravate the sufferings of disabled men, or render their death inevitable [and] that the employment of such arms would, therefore, be contrary to the laws of humanity.”

The principle of military necessity is not a blank cheque; it does not provide legitimacy to all military actions: it is vitally important to understand this. The status, content and limits of the concept of military necessity are, as we may easily imagine, highly controversial. Some say that it no longer has any significance of its own, having been absorbed by the principle of proportionality. Some give it a broader and others a narrower meaning. As this is clearly a contentious issue, it might be interesting to note that contemporary practice still refers to the concept. “Military necessity” has been tested and maintained as a principle of constraint in its own right. Two recent inquiries – one in Lebanon and the other in Gaza – may be quoted as examples that illustrate how the principle of military necessity is understood.

The Lebanon example. The Commission of Inquiry established by the United Nations Human Rights Council and mandated to investigate particular aspects of the war between Israel and Lebanon in summer 2006 explained in its report that “the principle of military necessity cannot justify every attack or destruction. The attacks on civilians, destruction of unoccupied houses, churches, mosques, shops, and so on do not normally contribute to defeating the enemy.” The report said also that, in many cases, “the ‘military necessity’ element did not justify the military action taken.” And it took the view that “the excessive, indiscriminate and disproportionate use of force by IDF [Israel Defence Forces] goes beyond reasonable arguments of military necessity and of proportionality, and clearly failed to distinguish between civilian and military targets.” In particular, the number of houses and residential buildings destroyed in southern Lebanon and in South Beirut, the deliberate attacks on places of worship, churches and mosques and the direct attacks by the IDF on positions held by the United Nations Interim Force in Lebanon demonstrated inadequate application of the principles of military necessity and proportionality
. The Commission also found that the use of cluster munitions - 90 per cent of which were fired by the IDF during the last 72 hours of the conflict - “was excessive and not justified by any reason of military necessity.” It asserted that “these weapons were used deliberately to turn large areas of fertile agricultural land into ‘no-go’ areas for the civilian population.”

The Gaza example: The UN Fact-Finding Mission established in April 2009, and mandated to investigate violations of international human rights law and international humanitarian law during the military operations conducted in Gaza from 27 December 2008 to 18 January 2009, found that the principle of military necessity was violated in a number of specific incidents. The Mission “investigated several incidents involving the destruction of industrial infrastructure, food production, water installations, sewage treatment plants and housing.” The Mission also found that “the attack on the only remaining flour producing factory, the destruction of a large part of the Gaza egg production [sic], the bulldozing of huge tracts of agricultural land, and the bombing of some two hundred industrial facilities, could not on any basis be justified on military grounds.”
 One of the broad conclusions reached by the Mission was that “the Israeli armed forces unlawfully and wantonly attacked and destroyed without military necessity a number of food production or food processing objects and facilities (including mills, land and greenhouses), drinking-water installations, farms and animals in violation of the principle of distinction.”
 Israeli political and military leaders justified the attacks by pointing out that they strike at the “Hamas infrastructure.” This view, of course, completely subverts the whole purpose of international humanitarian law.

With regard to the destruction of the only flour mill in Gaza that was still operating, the Mission found that “the nature of the strikes, in particular the precise targeting of crucial machinery, suggests that the intention was to disable the factory’s productive capacity” and “that the destruction of the mill was carried out to deny sustenance to the civilian population.”
 With regard to the destruction of a chicken farm, the Mission reported that the farm supplied more than 10 per cent of the Gaza egg market. According to the report, “armoured bulldozers of the Israeli armed forces systematically flattened the chicken coops, killing all 31,000 chickens inside, and destroyed the plant and material necessary for the business.” The Mission concluded that “this was a deliberate act of wanton destruction not justified by any military necessity.”
 Furthermore, it pointed out that “unlawful and wanton destruction which is not justified by military necessity amounts to a war crime.”

The principle of military necessity is closely connected to the principle of proportionality, which will be discussed in the section that follows.

E.
Proportionality

General considerations

The principle of proportionality has, in abstract terms, very broad fields of application: in the law of force (jus ad bellum and jus in bello), human rights law, environmental law, economic law, etc. Its functioning and breadth of application differ with the normative context. It might – at least within the specific framework in which it is embedded – be thought to have the character of a general principle of law. Within the law of armed conflict it is, following the principle of military necessity, an additional element of constraint. It is supposed to further constrain any military action that may be considered tactically “necessary”.

In the scheme of evaluation proposed in the present analysis, the principle of proportionality is to be referred to only when an action has been considered necessary from a military perspective. As it was well explained by Thomas M. Franck, proportionality within the laws of armed conflict constrains the means of warfare, to ensure that the parties to an armed conflict do no more than is required by the necessities of war as interpreted in the light of basic human values
. The only legitimate aim in war is, as laid down in the St Petersburg Declaration, to weaken the military forces of the enemy and to compel his surrender with the least possible number of war victims and material damage. The principle of proportionality was developed specifically to limit the discretion of the parties to a conflict. For instance, it forces commanders, when they are considering their tactical choices, to weigh civilian values against military gains.

The problem with the principle of proportionality is not, as a committee established by the Prosecutor of the International Criminal Tribunal on the former Yugoslavia put it, whether it exists but what it means “in concreto” and how it is to be applied
; it is, as the committee went on to say, much easier to formulate it in general terms than to apply it to a particular set of circumstances. But in order to “pull [actors] towards compliance”
 it must be given an operable content. I suggest that we develop, for the purpose of structuring the principle of proportionality, tools similar to those we use to deal with fundamental rights in constitutional law and human rights in international law. One might suggest a three-level-test: 1) The military action in question must be adequate for achieving the goal that represents a military necessity; it must be a reasonable means for achieving that goal; 2) The resulting loss of life and damage to property must not be excessive, i.e. out of proportion to the expected military advantage
; this signifies that means and methods of combat may be said to be proportional only if they are the least damaging way to achieve a certain end; when a less damaging choice is available any more destructive means  would be disproportionate
; 3) a balance must be struck between the values underlying military necessity and considerations of humanity; whereas “reasonableness”, as suggested above, represents within this sequence of proportionality tests a basic threshold and prohibition of excessiveness adds a quantitative element, this third test asks for a general weighing of the values and interests involved.

Many delicate questions arise while analysing whether the requirements of the proportionality principles have been met: What is, we may ask, the legitimate aim against which the means are to be measured? Can it be winning a war? Or is it winning a battle? Or is the frame of reference much narrower – a concrete military target in an ongoing battle? I am inclined to distinguish between strategic and tactical levels in decision-making. In its overall evaluation, the report of the Prosecutor’s committee of the Yugoslavia Tribunal, which has just been mentioned, endorsed the interpretation that “overall military advantage, is considered in proportionality analysis, not just that resulting immediately and directly from an attack.”
 Sifting through the evidence pertaining to NATO’s high-altitude bombing of the former Yugoslavia during the Kosovo War, the committee concluded that it did not warrant bringing a criminal prosecution against those who had ordered the action because, although the civilian casualties “were unfortunately high”, the tactics employed did not “appear to be clearly disproportional”. In a more limited action, such as attacking a specific target in the battlefield or from the air, proportionality is, naturally, given a narrower, operative meaning. Many questions remain open. In any case, the rule against inflicting superfluous injury and casualties sheds no light on whether it is a direct military advantage to bring a costly war to a speedier end
. Even if violence is directed at a particular target in pursuit of a particular purpose, it must be proportional to the military gain that is foreseen. As far as combat decisions are concerned a narrower focus seems to be indicated. 

It is prohibited, according to the International Court of Justice’s Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons of 1996, “to use weapons causing a harm greater than that unavoidable to achieve military objectives.”
 The Court added that those fundamental rules are to be observed by all States whether or not they have ratified the conventions that contain them, because they constitute intransgressible principles of international customary law
. Besides other provisions, three articles of Additional Protocol I are the pertinent setting for the application of the principle of proportionality. They give an idea of how the principle of proportionality works in international humanitarian law: First, Article 51 prohibits attacks on civilians and civilian property and attacks on military objectives that cause loss of life and property that is excessive in relation to the direct military advantage anticipated; the Protocol thereby recognizes that any attack, however carefully executed, may result in collateral damage.
 Similarly, Article 57 obligates those responsible for operational decisions to refrain from launching attacks “which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated”, this suggests that an overall military advantage is not something that is obtained immediately as the result of an attack. Second, indiscriminate attacks are prohibited in international law. Third, according to Article 58 of Additional Protocol I, belligerents are obliged to take precautionary measures to protect the civilian population, individual civilians and civilian objects under their control against dangers arising from military operations.

Determining the legitimacy of targets can be a delicate calculation. Much depends on the nature of the target. Troops, tanks, fighter planes, arms depots, military buildings, installations, and so on, may generally be regarded as legitimate targets. Hospitals, churches and other religious buildings, schools and kindergartens, private homes, and so on, may not, as a general rule, be attacked. Bridges, convoys, radio and television stations and many other objects may have a double, or mixed, use, military and civil; in these cases a decision has to be taken on whether the military importance of each object justifies the infliction of civilian casualties. Yoram Dinstein has enumerated and discussed them in detail out the criteria in detail
. 

Two examples may be illustrative: 

The Bagdad example. Bombing a bridge in Bagdad during the Iran-Iraq war in 1990 was legal, because cables attached to the bridge were used to communicate military orders. The bombing, by NATO, of the bridge connecting the two parts of Novi Sad in Serbia seems to have been illegal because this bridge did not serve any military purpose but carried installations of civil infrastructure (water, electricity, communications). 

The example of the bombing of a broadcasting station in Belgrade. On 23 April 1999, NATO deliberately bombed a broadcasting station in Belgrade. Radio and television stations could be considered to be legitimate military objectives provided that they were of fundamental military importance. Attack against a military objective is, of course, permitted if it is capable of making an effective contribution to military action and if its destruction offers a definite military advantage. However, certain other conditions must also be met: any incidental loss of civilian life and damage to civilian objects caused by such an attack should not be excessive in relation to the concrete and direct military advantage anticipated. The military advantage gained by the destruction of the broadcasting station in Belgrade was open to question. There were several other stations that transmitted military information, and the station in question was provisionally repaired within three hours. The attack killed 16 civilians and injured 16 others. But the collateral damage could have been even more serious, as an estimated 120 civilians worked in the building. Opinion is divided on whether the principle of proportionality was violated. Amnesty International, for example, was of the view that the attack violated the principle
. One expert on international humanitarian law even found it “crystal clear that the destruction of this object did not conform to [the] requirements of international humanitarian law: proportionality between military advantage and civilian casualties and prior and unambiguous warning.”
 On the other hand, the committee appointed by the Prosecutor of the Yugoslavia Tribunal, referred to in the foregoing pages, concluded that the “civilian casualties were unfortunately high but do not appear to be clearly disproportionate.”

A warning must be given to the reader: The theory stated and defended in this chapter does not reflect the traditional doctrine. According to classic teaching as it is rooted in the conceptions of international law of the 19th century and embedded in modern commentaries
, the principle of proportionality is limited to the scope provided for it in Article 51 of the First Additional Protocol. If the principle is to be construed like this, a defendless soldier (e.g. sleeping under a tree) might lawfully be killed. However, according to our view which is anchored in modern human rights as well as constitutional law, such a conception of mutually exclusive categories cannot be right. Seen in the light of broad, overarching “constitutional” thinking the principle of proportionality has to be given, in international humanitarian law as in the legal order as a whole, an all-embracing meaning; room is thus created for differentiation between even within the (otherwise separated) category of combatants.
Environmental protection as a case in point


The principle of proportionality is often identified with the prohibition of non-collateral damage. To accede to this would be to take a view that is narrow, too positivistic and theoretically unpersuasive. Principled construction of the law requires proportionality to be conceived of in a much broader way: as occupying the same plane as a legal order and illuminating and guiding the legal process. One might cite the principle of environmental protection in international humanitarian law as an illustrative example of a set of rules that broadly incorporate the principle of proportionality. 

War, whether international or domestic, means destruction. This includes destruction of parts of the natural environment such as animals, plants, landscapes, or water systems. The use of certain weapons, particularly weapons of mass destruction, may have a long-lasting adverse impact on the environment. This may be an aspect of military strategy, parties to the conflict targeting sections of the environment in order to weaken their enemy’s capacities. But it may also be a consequence of conflict. The destruction of power stations, chemical plants and other industries, or of drains and sewers, may result in the contamination of water sources, arable land and the air, which may affect the health of entire populations. Civilians may be exposed to thirst, and potentially life-threatening diseases, such as cholera, typhus or hepatitis. In general, the environment is a civilian object and vulnerable to all the effects of war to which civilian objects may be exposed: deliberate targeting, the destructive effects of war, indiscriminate attacks and disproportionate damage. The consequences of these acts for the environment, and thus for the health and survival of human beings, can be considerable. But the protection to be accorded to the environment during armed conflict stems not only from the application to the environment of the rules protecting civilian objects, but also from a recognition of the need to provide particular protection to the environment as such.

The law of armed conflict protects the natural environment from the worst effects of war. The basic rule is stipulated in Article 35 of Additional Protocol I: “It is prohibited to employ methods or means of warfare which are intended, or may be expected, to cause widespread, long-term and severe damage to the natural environment.”
 Other pertinent provisions are found in the Convention on the Prohibition of Military or Other Hostile Uses of Environmental Modification Techniques
 (ENMOD) and in Article 55 of Additional Protocol I. Paragraph 1 of the latter reads: “Care shall be taken in warfare to protect the natural environment against widespread, long-term and severe damage. This protection includes a prohibition of the use of methods or means of warfare which are intended or may be expected to cause such damage to the natural environment and thereby to prejudice the health or survival of the population.”
 The phrasing suggests that only very severe measures will contravene this provision. 

A case in point is the use of defoliants (better known under the code name Agent Orange) by the US Army in the Vietnam War. The US Army’s objective was twofold: first, to defoliate the dense jungle so that enemy forces could not hide in it; and, second, to impede the production of food for sustenance. The severe impact of these chemicals on the natural environment was very much intended. And the US government soon knew of their grim consequences for the health of human beings, ranging from cancer to serious birth defects. It is generally agreed that the (unproportional) use of Agent Orange during the Vietnam War would have contravened these (at the time non-existent) norms.

Let me give another example that is less obvious. During the Gulf War in 1991 the retracting Iraqi armed forces set on fire a great number of oil wells. If Iraq had been party to Additional Protocol I or to the ENMOD Convention, would these acts have been in violation of international law? At the time, the intentional destruction of oil wells seemed to be in violation of international humanitarian law. Afterwards, it became a matter of dispute whether the three cumulative conditions of “widespread, long-term and severe damage” to the natural environment enumerated in Article 55 of Additional Protocol I had been fulfilled. The “long-term” criterion – some argued – had not been satisfied
.
In its Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, the International Court of Justice addressed the existing norms related to safeguarding and protecting the environment. The Court “recognize[d] that the environment is not an abstraction but represents the living space, the quality of life and the very health of human beings, including generations unborn” and found that “States must take environmental considerations into account when assessing what is necessary and proportionate in the pursuit of legitimate military objectives. Respect for the environment is one of the elements that go to assessing whether an action is in conformity with the principles of necessity and proportionality.” Referring to Articles 35 and 55 of Additional Protocol I, the Court held that “these provisions embody a general obligation to protect the natural environment against widespread, long-term and severe environmental damage; the prohibition of methods and means of warfare which are intended, or may be expected, to cause such damage; and the prohibition of attacks against the natural environment by way of reprisals.” The Court also cited a resolution by the United Nations General Assembly, on the “Protection of the Environment in Times of Armed Conflict,” which states that “destruction of the environment not justified by military necessity and carried out wantonly, is clearly contrary to existing international law.”
 


To sum up, customary international law to environmental protection has not yet developed and the threshold for finding a violation of treaty law is high. Consequently, the protection afforded to the natural environment remains low and its precise extent is controversial as the provisions in Additional Protocol I are not congruent with those in the ENMOD Convention. Even so, “Intentionally launching an attack in the knowledge that such attack will cause (…) widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated”
 may be treated as a war crime by the ICC.
F.
Distinction

General remarks

The principle of distinction is at the heart of the law of armed conflict. It has, like the other principles, a long tradition in international legal thought
. It imposes on commanders and soldiers the duty to distinguish military objectives from civilian objects. The main purpose of the principle of distinction is to protect non-combatants. To make this possible, parties to an armed conflict must make a distinction between combatants and non-combatants as well as between military targets and civilian objects. Traditionally, the principle requires combatants to distinguish themselves from civilians. This is considered to be an indispensable means for protecting non-combatants. In the absence of distinguishing marks, belligerents are unlikely to be able to tell their adversaries from civilians, with predictable results. However, Article 44 of Additional Protocol I provides a qualification of this absolute rule
.
The purpose of the principle of distinction is to set limits on the conduct of warfare and to protect non-combatants from being wounded or killed. We refer again to Rousseau’s observation in Du Contrat Social that when States go to war against each other, private individuals are, for the purposes of war and because of their role as soldiers, turned into instruments of States: 

“War then is a relation, not between man and man, but between States and States, and individuals are enemies only accidentally, not as men, nor even as citizens, but as soldiers; not as members of their country, but as its defenders. Finally, each State can have for enemies only other States, and not men; for between things different in nature there can be no real relation.”
 

The essence of the principle of distinction is to be found in the rule that: States must never use weapons that are incapable of distinguishing between civilian and military objectives. Additional Protocol I specifically outlaws indiscriminate attacks which are defined as those not directed at a specific military objective or which employ weapons that cannot so be directed.
 Commanders are required to ensure that violations of international humanitarian law do not take place under their command, and that disciplinary or punitive action follows when they do occur. The use of advanced technology might make it easier for those in positions of responsibility to fulfil their obligations under the principle of distinction.


When NATO forces attacked the Federal Republic of Yugoslavia in the spring of 1999, to enforce a solution to the dispute over Kosovo, questions arose regarding their compliance with international humanitarian law. The first two months of NATO’s aerial bombardment caused 500 civilian deaths and wounded 820 others. NATO had decided to adopt a zero-casualty strategy
, which meant that the bombing was undertaken from heights at which NATO aircraft could not be hit by the enemy. The cost of securing the safety of NATO pilots was imprecise bombing. It became a subject for controversy whether this method of aerial bombardment, the use of particular weapons and the relatively high proportion of collateral damage to civilians respected the principle of distinction. The NATO’s use of cluster bombs, for example, clearly violated the principle of distinction
. 


The International Court of Justice found that the question was not one of proportionality but of whether the weapons that were used reached the threshold test of discrimination. If (nuclear) weapons are incapable of distinguishing between civilian and military targets their use is illegitimate per se
.
Direct participation of civilians in hostilities

The forms of war are changing. Today, clearly delineated battlefields, set apart from civil life, are the exception rather than the rule. A space in which combatants fight one another, and which is free of non-combatants, is seldom to be found. This has given rise to a fresh set of problems. One of them concerns the direct participation of civilians in warfare. In the last few decades, military operations have been shifting, from recognizable battlefields to civilian population centres: this has been a continual process. So, too, the increasing involvement of civilians in activities that are more closely related to the actual conduct of hostilities. The question is who qualifies as a civilian under international humanitarian law. It seems important to distinguish organized armed forces - groups and units who conduct hostilities on behalf of a party to an international or non-international armed conflict (“armed forces” in a functional sense) - from civilians, who do not directly participate in hostilities or who do so only spontaneously, sporadically, or in an unorganized manner. The International Committee of the Red Cross (ICRC) has undertaken a study on the subject. As far as the direct participation of civilians in hostilities is concerned the study notes that:

“… civilian direct [sic] participation in hostilities is neither prohibited nor privileged by IHL [international humanitarian law]. In the absence of such prohibition, civilian direct participation [sic] in hostilities does not, in and of itself, constitute a war crime. However, in the absence of combatant privilege, civilians having directly participated in hostilities remain subject to prosecution for any act penalized under domestic law, which they may have committed during their participation.”
 

To be exact, treaty law does not contain a clear definition of the notion of “direct participation in hostilities.” The ICRC avers that it “must therefore be interpreted in good faith in accordance with the ordinary meaning to be given to its constituent terms in their context and in light of the object and purpose of IHL.”
 An interpretive guide on the subject issued by the ICRC says that three cumulative criteria must be met for an act to qualify as direct participation in hostilities:

1. The act must be likely to adversely affect the military operations or military capacity of a party to an armed conflict or, alternatively, to inflict death, injury, or destruction on persons or objects protected against direct attack (threshold of harm)

2. There must be a direct causal link between the act and the harm likely to result either from that act, or from a coordinated military operation of which that act constitutes an integral part (direct causation)

3. The act must be specifically designed to directly cause the required threshold of harm in support of a party to the conflict and to the detriment of another (belligerent nexus).


The consequences for civilians directly participating in hostilities are far reaching: they lose their protection from direct attack, which is granted only to those taking no active part in the hostilities. The loss of protection, however, is not a continuous one, based on their status, but a temporary one, based on their participation in specific hostile acts. When civilians cease to take a direct part in hostilities they are once again protected from direct attack.

Summing up and some examples

It is important to note that, generally, under the rule of law, and in accordance with the four cardinal principles discussed in the foregoing pages, the tactics to be employed during a conflict are not to be left to the discretion of the combatants. The principles present an obstacle to any conflict deteriorating into a spiral of hatred and violence. Yet, their appropriateness is also subject to legal rules and to review. The sounder the structures and procedures of the institutions that are responsible for investigating and assessing respect of the principles are, the greater are the credibility and effectiveness of these reviews of lawfulness should be. War crimes tribunals – after they have objectively established the facts and given all parties a fair hearing – seem ideally suited to this task. They are in the best position to develop and apply standards for assessing proportionality.


To determine whether the means employed in an attack were proportional it is necessary to examine whether a reasonably well-informed person, in the same circumstances and making reasonable use of the information available to him, could have expected the attack to cause excessive civilian casualties or damage
.
All the principles we have dealt with have an impressive historical lineage. They were known to ancient civilizations and religions
. Probably the most important developments in the history of not only the jus ad bellum, but also of the jus in bello, were the work of international legal scholars in the Age of Humanism and during the Enlightenment. The references we made to some of their ideas demonstrate that the basic values of today’s humanitarian law have deep roots in cultural history. Moreover, those ideas even shed a new light on the contemporary understanding and (re)interpretation of law and its principles and serve as source of inspiration. 

To sum up: during war, international humanitarian law generally does not exclude the use of violence against adversary human beings as long as it is justified by military necessity, is proportional to the military aim pursued, and differentiates, to the greatest extent feasible in a particular context, between combatants and non-combatants. Combatants or fighters are allowed a significant degree of latitude, for this body of the law recognizes and takes into account the fact that every situation is likely to have its own distinct complexities. As long as the actions of combatants conform to the principles mentioned above, unintended non-combatant deaths and injuries are characterized as “collateral damage” rather than as war crimes and incur neither civil nor criminal liability. 

That efforts are being made to make the principles operable is a considerable achievement of modern legal doctrine and practice. It is especially important that more and more “spaces of second opinion” – Thomas M. Franck’s phrase - are being created. These “spaces” are public opinion, at home and abroad, courts and tribunals or para-tribunals, fact-finding commissions, and other bodies that set standards and examine them – all of them judging post factum, but setting standards to be followed by those who take battlefield decisions, standards by which they might be judged, indicted and sentenced. And all of them contribute to making the law more effective. This is especially important as the principles just mentioned are elastic and vague and need to be given more precise expression in order to become operatively useful and to govern behaviour. Their credibility is directly proportional to the authoritativeness and fairness of their application. They will hopefully influence conduct during hostilities in the future more than in the past. In addition, modern developments in technology, by making it possible to distinguish more accurately between military and civilian objectives, make it easier to meet in full the obligations imposed by the principle of proportionality. 

II. Constraints in the use of and ban on weapons 

A.
General remarks

Let me now make a distinction that seems essential: the purpose of the principle of proportionality in jus in bello is not only to constrain the excessive use of weapons whose deployment is not prohibited, but also to prohibit entirely the use of particularly destructive weapons. In this regard, Michael Reisman says: 

“At any moment, the ‘jus in bello’ is composed of two parts: what we may call ‘Part A’ consists of principles to be applied in determining the proper use and quantum of force in specific cases. ‘Part B’ contains a set of absolute prohibitions. Part A is quite indulgent to the specialist in violence in international conflicts. In Part B, in contrast, the drafters of international law impose absolute limits on the use of certain instruments and methods of violence, limits that the warrior may not suspend on the ground that those instruments or methods may be demonstrated to prove militarily necessary and proportional to that necessity in a particular urgent situation. Resort to Part B’s prohibited modes and instruments is impermissible, notwithstanding their potential military advantages and remains so even if the adversary resorts to them.” 
 
I shall deal with the Part B category of prohibitions in a separate section. This is not for systematic but for practical reasons. Reisman notes the existence of a relationship between the increasing failure to comply with Part B prohibitions and the appalling increase in deaths and injuries among non-combatants. 

Efforts to limit or ban particularly destructive or indiscriminate weapons are at the heart of international humanitarian law. Such restrictiveness is inherent in the principles of humanity, proportionality and distinction
. Some provisions have an essential character. They make up the core of the rules of constraint. It is imperative to “hold the centre.” This means the drawing of a clear line between those aspects of the principles of proportionality that are accessible to balancing processes – on a case-by-case basis – and those that are not, i.e. those means that are categorically disproportionate or indiscriminate.

For instance, the nature of some weapons is such that they inflict greater injuries – especially on civilians, but also on the opposing army – than is warranted by their strategic effectiveness.

B.
Banning weapons

A number of treaties outlaw certain weapons on the grounds that their use cannot be justified by any rational cost-benefit analysis. In these cases, total bans and categorical prohibitions are the only effective solutions. Balancing the attainment of military and political ends with the costs, in terms of life, is inadequate in such cases. At various points in history, the international community has concluded that there was no situation that could justify the use of certain weapons.

In several cases, the international community has succeeded in prohibiting certain kinds of weapon
. Each legal instrument represents a step on the way towards a safer world, an issue that has been closely examined from the perspective of the relatively new concept of human security
. The most prominent bans are these:

The Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their Destruction was adopted in 1972 and entered into force in 1975. As its name suggests, the Biological Weapons Convention bans the development, production, transfer, retention and acquisition of biological weapons and requires that stockpiles be destroyed. It was, arguably, the first comprehensive multilateral disarmament treaty prohibiting an entire category of weapons. Ratification of the treaty, though widespread, is not universal. However, more than 160 States have become party to the Convention, among them almost all States of military significance. According to the ICRC’s Study on Customary International Humanitarian Law, all States are now prohibited from using biological weapons on the basis of customary law
. 

The Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on their Destruction is no less sweeping in intention
. It was adopted in 1993 and entered into force in 1997
, the result of many years of effort towards this end. The Gas Protocol of 1925 was a major step. Although the Protocol prohibited the use of chemical weapons it did not address their production, stockpiling and destruction. In that sense, it did not “exclude completely the possibility of the use of chemical weapons.”
 The use of chemical weapons by Iraq, during the war against Iran and against the Kurdish population in northern Iraq, gave international negotiations a new impetus. In the euphoric years after the end of the Cold War, the Chemical Weapons Convention was understood to be an important step in “progress[ing] towards general and complete disarmament under strict and effective international control, including the prohibition and elimination of all types of weapons of mass destruction.”
 Regrettably, certain significant States - such as Israel, North Korea, and Syria - have not yet acceded to the Convention, but more than 180 others have ratified it. As is the case with biological weapons, the use of chemical weapons is now prohibited on the basis of customary international law
.
In 1997, another total ban on a particular category of weapons was adopted, namely the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction. This Convention entered into force in 1999. Anti-personnel mines had been used for many decades and their military usefulness was undisputed. Efforts to put an end to these weapons arose because the consequences of their use violated one of the basic principles of international humanitarian law, the principle of distinction. The preamble to the Convention begins by declaring that the States Parties are determined “to put an end to the suffering and casualties caused by anti-personnel mines, that kill or maim hundreds of people every week, mostly innocent and defenceless civilians and especially children (…) and have other severe consequences for years after emplacement.” The Convention achieved a total ban on the possession and use of this ‘indiscriminate’ weapon. Although it quickly found widespread support, some of the most powerful States are yet to ratify it.

Before examining certain cases of particular interest, and recent successes, in more detail, it might be useful to briefly mention the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects (CCW), which was adopted in 1981. This framework convention does not itself ban particular weapons, but allows for the successive banning of certain conventional weapons by means of additional protocols, each of which has to be ratified separately (the notion of conventional weapons excludes weapons of mass destruction, i.e. biological, chemical and nuclear weapons). As its title suggests, the purpose of the CCW is the progressive banning of weapons that are “excessively injurious or have indiscriminate effects.” Since the adoption of the Convention, several Protocols have been drawn up: the two most recent are Protocols IV (1995) and V (2003). The former bans blinding laser weapons; the latter regulates the clearance of explosive remnants of war
.
Most recent example: The ban on cluster bombs


The idea of arms control might, for some of you, evoke images of a dreary process, dragging on interminably without producing any tangible results. Well, that image may often be accurate. But sometimes, quite unexpectedly, there are rapid changes in international law. I would now like to allude to the realization of a comprehensive ban on cluster bombs. 

How was such an ambitious goal achieved so swiftly? As in every instance when international humanitarian law has made significant progress, it was, more than anything else, the shared outrage of mankind that galvanized the international community into action. In 2006, Israel and the Hezbollah fought a brief but ferocious war in southern Lebanon that saw extensive use of cluster bombs. This widespread use of cluster bombs by the Israeli armed forces gave rise to widespread criticism. A network of non-governmental organizations or NGOs - the Cluster Munition Coalition, comprising over 200 NGOs, - started a worldwide campaign. As a result of close cooperation between like-minded States, civil society, the ICRC and the UN that followed, less than two years later, the Convention on Cluster Munitions (CCM) was drafted. And contrary to the expectations of most experts, the Convention did not simply limit the use of cluster bombs, or place some restrictions on the kind of cluster bombs that would be permitted: it comprehensively banned them
. 

What are cluster bombs? They are area weapons that were first used on a large scale by U.S. forces in the Vietnam War.
 In a cluster bomb, hundreds of “bomblets” are lodged within a hollow dispenser. When the bomb is dropped, the dispenser splits open and releases the bomblets. Depending on the fuse that is used, the bomblet will explode before, during or after impact. In addition, the casing of the bomblets is designed to fragment into small particles. Thus, the cluster bomb can cover, within a controlled fragmentation pattern, a wide area. While the shower of fragments might have some effect on light military targets, usually cluster bombs are effective only against human beings. Because of the velocity at which the fragments are discharged, everyone in the area is likely to be killed or severely wounded. In addition, significant numbers of bomblets do not explode after deployment but remain ‘live’ - in some instances, for a long time - and can detonate on contact. In this way, they cause numerous civilian casualties, even after war has ended. The Convention on Cluster Munitions considers such weapons to be indiscriminate by nature and therefore incompatible with the principles of international humanitarian law. 

Within a remarkably short period of time, the Convention on Cluster Munitions (CCM) was drafted. A far-reaching result was achieved: the Convention prohibits all use, development, production or other acquisition as well as all transfer of cluster munitions, requires the destruction of stockpiles and provides for a monitoring mechanism. On 30 May 2008, 111 States adopted the Convention at a conference in Dublin. It will become binding international law when it enters into force on 1 August 2010, six months after the thirtieth instrument of ratification has been deposited.
 The CCM provides the most recent example of humanity’s efforts to restrict the means of warfare; to counter, one might say, mankind’s ingenuity in finding ever more powerful means to do itself harm.
C.
Limiting the Use of small arms as a case in point

All the treaties mentioned in the previous section of this chapter aim to outlaw certain weapons on the grounds that their use cannot be justified by any rational cost-benefit analysis. Most weapons, however, are not proscribed. The law permits their use, but only when they do not cause wanton injury, to combatants and non-combatants, and are not of an indiscriminate nature.

At the national level, many States have significantly limited their arsenals to reduce the risk of armed violence. Police and national armed forces have a monopoly on the possession and use, under law, of arms. It was not always thus. Internationally, many States seek arms control and disarmament in order to reduce the risk of the use of weapons and of armed conflict, not always with success. 

Small-calibre weapons
 are an important case in point. They kill more people than does any other type of weapon. At present, roughly 700 million small arms are in circulation throughout the world, 100 million of them in Africa. They are, quite properly, called Africa’s weapons of mass destruction.
 Historically, the weapons that have caused the most casualties and deaths in all conflicts are small arms. Today, when most conflicts are internal, this is increasingly the case. It is estimated that about 90% of the casualties in recent armed conflicts were caused by small arms; and about 55% of the casualties among UN peacekeeping forces may be attributed to small arms. A recent study estimates that, at present, 1000 companies in almost 100 States produce small arms and ammunitions, representing a remarkable increase in companies producing small arms during the last decade. The last ten years have seen an overall reduction of arms transfers, but this development in the arms trade has been verified only with respect to major weapons systems. There are clear indications that with regard to small arms, the trend has been in the other direction over the same period.

Small arms all too often fall into the hands of untrained and undisciplined forces, who are unaware of or unwilling to respect humanitarian law. The result, frequently, is large-scale casualties, especially amongst civilians. There is a relationship between the availability of weapons and violations of humanitarian law resulting from their use.

There is an urgent need to create norms, standards and procedures to reduce or eliminate the availability of such weapons. In 2001, the UN General Assembly adopted the UN Protocol Against the Illicit Manufacturing of and Trafficking in Firearms
. It entered into force in 2005. However, only 164 States have ratified it. The US, Russia and France have not signed the Protocol; China and the UK have signed but not ratified it. Soon after the adoption of the Firearms Protocol, the principal UN policy framework in relation to small arms and light weapons was established by the UN Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons in All Its Aspects. This has paved the way for negotiating further agreements, at both the regional and the global levels.

An interesting approach for the future might be to oblige States to bear a certain responsibility for the use of arms exported by them. Under international humanitarian law, States are bound not only to respect the law but also to ensure that others respect it. Logically, this means that they should bear some responsibility for the unlawful use of weapons exported by them, especially when the consequences can be foreseen.

Improvements could be made along the following lines
: First, States could limit the transfer of weapons, either directly or through licence, to States that are party to treaties of international humanitarian law. That is to say, exports will be allowed only to those States that have ratified international humanitarian law conventions and trained their armed forces in international humanitarian law. Importing States must also have demonstrated that they take measures to suppress and punish violations of international humanitarian law. Also, restrictions could be placed on those States on whose territories war crimes have taken place recently, and who have made no effort to punish culpable parties. Second, prohibitions could be imposed on the transfer of weapons to States in which the structures of authority are precarious, and which are therefore unlikely to be able to enforce international humanitarian law. Third, limitations could be placed on the transfer of weapons to States that have no effective control over the domestic distribution of weapons, who imperil not only their own citizens but often also those of neighbouring States. Additionally, the international community could help States that have just emerged from an armed conflict to maintain or acquire direct control of arms or armaments on their territories in order to prevent the cross-border flow of weapons.

Small arms pose a particular challenge to the international community. Numerous manufacturers are involved, and every regular army needs a considerable stock. Let me move on to a second example that might also be typical of the problems that confront efforts to control the international flow of arms.

Prohibition of nuclear weapons: Relative or absolute?
On 6 August 1945, the first atomic bomb was dropped on Hiroshima. It was followed three days later by a second bomb on Nagasaki. The two bombs produced approximately 150,000 immediate victims. More than 100,000 human beings died in the following weeks and months as a result of injuries and nuclear radiation. The victims were mainly civilians. The consequences of dropping the bombs, for human health, were long-lasting: they are being felt even now.

The following descriptions by victims are taken from Hiroshima Notes by Kenzaburô Oé, the Japanese writer:

“The war was almost over. Everyone hated it. But they were all submissive, and heeded every beck and call of the army and the government (…).

It was just like hell – a procession of ghosts, a sea of flames. But I didn’t see the devil, so I thought it was something happening on this earth (…). 

An atomic bomb doesn’t just fall; someone has to drop it (…). 

It was eight o’clock. There was a great flash; it was like nothing ever seen before. The old woman neither felt a jolt nor heard a bang. The ceiling and the roof just fell down together, the floor jumped up, and she was caught between them.”

Similar and equally moving words can be found in the testimony of witnesses before the International Court of Justice (ICJ) in 1996. The central question before us is whether the use or even the production, development and stockpiling of nuclear weapons is legal. From the perspective of humanitarian law, the answer, it seems to me, is obvious. But the question of the legality of the use of nuclear weapons is often not neatly separated from the political interests linked to their possession. While States that do not possess nuclear weapons reiterate the illegality of their use, nuclear States resist any clear and explicit ban. Consequently, there is no international convention prohibiting the use of nuclear bombs.

The atomic bombings were unlawful, as Bert Röling
 pointed out, because they were attacks on the civilian population. They were not directed against military targets. Neither in Hiroshima nor in Nagasaki was the civilian population given warning of the bombing. The dropping of the atomic bombs contradicted the rule adopted at the St Petersburg Conference in 1868 that “the only legitimate object which States should endeavour to accomplish during war is to weaken the military forces of the enemy.” From the very outset, the ICRC doubted the legality of this new weapon of mass destruction
. Nuclear weapons cannot discriminate between combatants and non-combatants, as pointed out by the ICRC in an appeal launched in 1950:

“Within the radius affected by the atomic bomb, protection is no longer feasible. The use of this arm is less a development of the methods of warfare than the institution of an entirely new conception of war, first exemplified by mass bombardments and later by the employment of rocket bombs. However condemned - and rightly so - by successive treaties, war still pre-supposed certain restrictive rule [sic]; above all did it [sic] presuppose discrimination between combatants and non-combatants. With atomic bombs and non-directed missiles, discrimination becomes impossible.”

Obviously, nuclear weapons cannot discriminate between combatants and non-combatants. The bombings of Hiroshima and Nagasaki resulted in no military advantage whatsoever because the civilians affected by them were not taking part in the war, whose end was not dependent on their destruction. The use of the two bombs was thus pointless from a military point of view. And they had, arguably, no decisive impact on Japan’s attitude. They were not the means by which the war was brought to an end
. They killed indiscriminately and arguably to no purpose. And they tainted the cause of the Allied powers, and their entitlement to judging the defeated Japanese. It is worth quoting the thoughtful observations of Bert Röling:

“I sometimes had contact with Japanese students. The first thing they always asked was: ‘Are you morally entitled to sit in judgement over the leaders of Japan when the Allies have burned down all of its cities with sometimes, as in Tokyo, in one night, 100,000 deaths and which culminated in the destruction of Hiroshima and Nagasaki? Those were war crimes.’ I am strongly convinced that these bombings were war crimes. It was terrorizing the civilian population with the purpose of making war painful beyond endurance so that the civilian population would urge the government to capitulate. It was terror warfare, ‘coercive warfare.’ And that is forbidden by the laws of war, for sure. So why discuss it with the General [i.e. Douglas MacArthur]? That would have been only embarrassing, I think (…) Of course, in Japan we were all aware of the bombings and the burnings of Tokyo and Yokohama and other big cities. It was horrible that we went for the purpose of vindicating the laws of war, and yet saw every day how the Allies had violated them dreadfully.” 

Courts have pronounced on the legality of nuclear arms, but with a somewhat muddled outcome. In Shimoda et al v. The State, a Tokyo District Court observed in 1963 that: 

“Any weapon the use of which is contrary to the customs of civilized countries and to the principles of international law should ipso facto be deemed to be prohibited even if there is no express provision in the law; the new weapon may be used as a legal means of hostilities only if it is not contrary to the principles of international law. (…) In these circumstances, it is proper to conclude that the aerial bombardment with an atomic bomb of both Hiroshima and Nagasaki was an illegal act of hostilities under international law as it existed at that time, as an indiscriminate bombardment of undefended cities. This is so since aerial bombardments with an atomic bomb, even if its target is confined to military objectives, brings about the same result as blind aerial bombardment because of the tremendous destructive power of the bomb.”

In the cases regarding nuclear tests (Australia/New Zealand v. France)
, the ICJ was concerned with the atmospheric nuclear tests conducted by France in the South Pacific. The Court had first to consider the essentially preliminary question as to whether a dispute exists and to analyse the claim submitted to it. In the course of the proceedings, France, by various public statements, announced its intention, following the completion of the 1974 series of atmospheric tests, to cease the conduct of such tests. Since the termination of those test was the original and ultimate objective of Australia, the court found the objective of Australia being already accomplished. Thus, as France had undertaken the international obligation to hold no further nuclear tests in this area, the claim no longer had any object. Therefore, the Court was not called upon to give a decision thereon.
In 1996, the ICJ rendered an advisory opinion on the legality of the use of nuclear weapons. The opinion represented the first decision of the World Court that expressly sets limitations to nuclear weapons in terms of international law. In its conclusions, the Court ruled that "the threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in armed conflict, and in particular the principles and rules of humanitarian law". However, in the following sentence, the Court held that in view of the present state of international law, taken as a whole, and of the elements of fact at its disposal, it could not reach a definitive conclusion on the legality of the use of nuclear weapons by a State in the extreme case that it was compelled to do so because “its very survival would be at stake”
. One might wonder what the “very survival of the State” actually means. Does the defence of the “State” mean that the population of its adversary as well as its own and the population of third countries might be threatened with extinction? 

The request for an advisory opinion, which was made by the UN General Assembly, was very controversial at the time: it was feared that the ICJ would declare the use of nuclear weapons legal. This, though much dreaded, did not happen. Nevertheless, the advisory opinion was dangerously ambiguous in its findings. And the finding that the use of nuclear weapons might not be illegal in very particular circumstances was the subject of vigorous dispute among the judges. It was adopted by seven votes to seven, with the President of the Court casting the deciding vote.
However, an advisory opinion should not prevent us from forming our own views. Unlike the International Court of Justice, we academics and institutions like the Hague Academy where these thoughts were presented, are not influenced by the major powers or the nuclear powers. Therefore, our findings may differ. The problem might now be analysed and evaluated from a different perspective. From the viewpoint of international humanitarian law, there is – so it seems to us – no such justification as a threat to the existence of a State. We agree with one of the judges involved in that advisory opinion of 1996, Judge Mohammed Bedjaoui, who wrote in a separate Declaration that:

“By its very nature the nuclear weapon, a blind weapon, (…) has a destabilizing effect on humanitarian law, the law of discrimination which regulates discernment in the use of weapons. Nuclear weapons, the ultimate evil, destabilize humanitarian law which is the law of the lesser evil. The existence of nuclear weapons is therefore a major challenge to the very existence of humanitarian law …”

If that is so, we have to ask ourselves: How can the “ultimate evil” be considered legal? How can a body of law condone a situation that challenges its very “existence”? This view was supported by one of Judge Bedjaoui’s colleagues, Judge Geza Herczegh, who noted in a Declaration that:

“The fundamental principles of international humanitarian law, rightly emphasized in the reasons of the Advisory Opinion, categorically and unequivocally prohibit the use of weapons of mass destruction, including nuclear weapons. International humanitarian law does not recognize any exceptions to these principles.“

Nuclear weapons, we would therefore argue, belong – in Reisman’s terminology – in category B. They should certainly be moved into that category; and they should, de lege ferenda, absolutely be prohibited. Nuclear weapons violate several basic principles of international humanitarian law: they are indiscriminative by nature, they cause unnecessary suffering and they render death inevitable.
 Philosophers such as Karl Jaspers and Carl Friedrich Weizsäcker
 wrote about the challenges and threats of the nuclear age. But despite such efforts, the nuclear arms race is still running its course. The efforts of the international community to stop proliferation have been largely ineffective. What conclusions should we draw from all these efforts? Is Weizsäcker’s pessimistic view, that only weapons with no strategic significance will ever be banned, the right one? Experience would suggest that it might be: whenever a weapon has been found to give a military advantage, efforts to have it banned have mostly been unsuccessful. This was true of ‘Greek fire’ in antiquity and of medieval crossbows. However, we have also seen that in the 20th century, some weapons were banned despite the fact that their military usefulness was undisputed. 

The main problem is that decisions on nuclear weapons are taken by theoreticians and strategists. Their arguments revolve around abstract concepts, strategic advantages and things of that sort. This is the greatest danger: making the fact of suffering an abstract idea. The ICJ, too, seems to have succumbed to this: it seems to be suggesting that the use of nuclear weapons, to ensure the survival of a State, might be lawful. But how can a nuclear disaster secure the survival of a State? Does a State have an existence independent of the people who inhabit it? Does it serve any purpose if the State were to survive as an abstract concept, after all its inhabitants have been wiped out in an all-out nuclear war? Let us say that two people are sitting together in a boat, and that one of them happens to have a drill. Is there any point at all in that person threatening to drill a hole in the boat and drown the other? The same applies to the abstract concept of sovereignty, as Judge Mohammed Shahabudden has pointed out:

“… however far-reaching may be the rights conferred by sovereignty, those rights cannot extend beyond the framework within which sovereignty itself exists; in particular, it cannot violate the framework. The framework shuts out the right of a State to embark on a course of action which would dismantle the basis of the framework by putting an end to civilization and annihilating mankind.”

In another dissenting opinion, Judge Abdul G. Koroma, observed that
“…the Court flinched and failed to reach the only and inescapable finding, namely,

that in view of the established facts of the use of such weapons, it is inconceivable that there is any circumstance in which their use would not violate the principles and rules of international law applicable in armed conflict and, in particular, the principles and rules of humanitarian law.”

Thus, what is important is to see and to listen. To look at the devastation inflicted on Hiroshima and Nagasaki. To listen to the testimony of victims. Compared to these voices, abstract discussions about the “use” of nuclear weapons are irrelevant. 
III. Concluding remarks: Making the law effective

The rules of international law that have been designed to constrain warfare are far from perfect. The most alarming gap in this framework of rules is that the international community has not yet succeeded in imposing a total ban on nuclear weapons. But there are also urgent problems with regard to the implementation of existing rules. Let me, in the context of prevention, make a few observations.

A.
New weapons, means and methods of warfare


States Parties are obliged, under Article 36 of Additional Protocol I, to ensure that the employment of new weapons, means or methods of warfare complies with the rules of international law
. This seems to be a promising way to check the lawfulness of weapons before they are actually used. The St Petersburg Declaration succeeded in banning explosive projectiles of a particular kind before any army could use them. This ban was based on the recognition that any military advantage provided by these weapons would be temporary and would disappear sooner or later. The same is true of any new weapon: even the most sophisticated ones will be replicated at some stage. The provision in Article 36 of Additional Protocol I stipulates that: “In the study, development, acquisition or adoption of a new weapon, means or method of warfare, a High Contracting Party is under an obligation to determine whether its employment would, in some or all circumstances, be prohibited by this Protocol or by any other rule of international law applicable to the High Contracting Party.” The result of such a review should lead the State in question to authorize, regulate or prohibit the employment of a particular weapon or method of warfare, depending on the circumstances. The lawfulness of weapons should be determined at an early stage. States should involve the scientific community - medical, technical, and environmental experts - in the processes of assessment and review
. Reviews should take place as early as possible. That may be during the research-and-development phase or when the weapon is ready or acquired. Reviews must, in any case, take place before a weapon is put into use. Finally, transparency in weapons reviews is desirable.

B.
Citizens taking centre stage 

Initiatives taken by ordinary citizens can be instrumental in making the law effective. In 1999, a Scottish sheriff acquitted three activists who had been protesting against an installation housing Trident missiles. Such missiles are not reconcilable with international humanitarian law. The court dealt with the question for days and based its judgment on the ICJ’s Advisory Opinion on the legality of the threat and use of nuclear weapons
.
All of us should support this development: by trying to apply the spirit of international humanitarian law to arms control and, more precisely, by considering its fundamental principles as fully applicable to the law of weaponry
; by stripping the discussion of all technical subtleties and jargon; and by contesting the tendency to view disarmament as exclusively a matter for expert panels. It is, in fact, a most pressing matter and concerns each and every one of us. Perhaps the most pressing, and the most neglected, issue for us to solve is nuclear, biological and chemical warfare. Raising this subject often causes “realists” to roll their eyes. But some time ago, even implacable “realists” such as Henry Kissinger and George Shultz bagan to talk of “nuclear madness.” As more States acquire nuclear weapons the likelihood of further proliferation and of nuclear wars and nuclear terrorism will only grow.

Nuclear weapons are – as Carl Gustav Jung said - a devilish means of destruction. They were invented by perfectly harmless gentlemen, by reasonable, respectable citizens. And when the whole thing blows up and causes an indescribable inferno, nobody seems to be responsible. It simply occurs, yet it is all man-made
. How are we facing up to this risk? How can we break out of the stupor or fatalism that seems to have gripped humanity? What can we do?

Two relatively new perceptions seem to hold out promise for the further development of international law, and particularly for humanitarian law. The first is the concept of human security
. A new paradigm in international law, this concept challenges the traditional notion of security centred on States by replacing it with one that places the individual at the centre. From this point of view, the security of the individual becomes one of the most important aspects of international politics. As for international humanitarian law, human security proved especially relevant in the area of disarmament and arms control, particularly for the Convention on anti-personnel landmines. When human security became a paramount consideration, States could no longer justify, by referring to national security interests, the enormous collateral damage caused by landmines, their indiscriminate effects and their persistence after conflict. And this led to the triumph of the argument that the wide-ranging adverse post-conflict impact on human beings of anti-personnel mines far outweighed any military advantage that those weapons offered. In addition to this shift, the most astonishing aspect of the negotiations over the Convention was probably its multilateralism. While the UN and the ICRC remained the key players along with States like Norway and Canada, the momentum for the process was provided by the involvement of a number of civil society actors (NGOs, for instance) and the general public. Therefore, it can reasonably be argued that this treaty has set new standards not only in humanitarian advocacy but also in international lawmaking towards the creation of a more secure world. 

This development leads us directly to the second insight: the importance of human consciousness. Human consciousness is probably more important than any institutional machinery. We all remember the use of chemical weapons against the Kurdish villages of Halabja and Zardan in 1988. Hundreds were killed at a single blow, the life of entire villages frozen in the blink of an eye, mothers and children torn out of their daily lives, gassed on the spot where a moment ago they were carrying out their daily tasks. These pictures have gone around the world. They are burnt into our individual and collective memories. The same can be said about Kim Phuc, the Vietnamese girl who was photographed in 1972 as she ran down a road naked, her body scorched by napalm, in flight from the aerial bombardment of her village. The photograph also shows a few screaming children running away from a number of American soldiers equipped with helmets and machine guns. In the background, a black cloud of smoke obscures the village that has just been destroyed. Kim Phuc survived. Today, she says: “The destiny of Vietnam and a picture turned me into a living symbol of the insanity of war.”
 She is convinced that the picture that made her world-famous was and still is more powerful than bombs. As far as I know, no comparable photographs of Hiroshima and Nagasaki exist. This is a matter of great regret: such pictures could have sharpened human consciousness. 

Kofi Annan, the former Secretary-General of the United Nations, has said that we are “sleepwalking towards disaster.” Perhaps the Convention on Cluster Munitions – thought impossible by most experts two years ago – can point the way: what is most likely to succeed is a bottom-up approach. It is individuals whom international humanitarian law protects, and it must be individuals who take up its cause and try to further it. Therefore, two measures ought to be envisaged: first, we must open up international legal institutions and procedures and make them more flexible so as to allow broader participation. Greater significance should be given to bottom-up approaches, i.e. initiatives from civil society and from other actors who do not usually have access to international politics. This should not be confined to the relatively small area of norm setting; it should also take in the wider field of preparing, implementing and verifying rules
. Second, the effective realization of such reforms must be accompanied by an increase in awareness of public concerns among international lawyers, politicians and other actors.
CHAPTER THREE
HUMAN VALUES AND THEIR POTENTIAL: TWO WORLDS OR ONE? 

“Words and concepts (such as those of due process and equal protection) are only words and concepts, to be sure, but they breed attitudes, they tend toward a mind-set, they influence future thought and action.”



- Alexander M. Bickel

International humanitarian law was, for a long time, a closed system of norms, and of interest to only a few scholars and diplomats. But it is much more than that, and its implications reach well beyond the realms of war and peace. As a matter of fact, international humanitarian law is at the origin of modern human rights thinking. It was a precursor to the modern human rights movement that emerged decades afterwards with the Charter of the United Nations and the Universal Declaration of Human Rights.

I. From the genius loci to the genius orbis?

International humanitarian law – a product of the esprit de Genève – was ahead of its time in focusing on the individual human being. From the very beginning, it tried to alleviate the suffering of individuals by, if necessary, restricting the actions, or the freedom to act, of States. In the 1860’s Louis Appia, one of the five founding members of the International Committee of the Red Cross, declared, “to humanize war, if that is not a contradiction, is our mission”
. 

These words will sound familiar to the modern international lawyer. But they draw on even older traditions. In The Social Contract, Jean-Jacques Rousseau made the following observation: 

“War then is a relation, not between man and man, but between State and State, and individuals are enemies only accidentally, not as men, nor even as citizens, but as soldiers; not as members of their country, but as its defenders. Finally, each State can have for enemies only other States, and not men; for between things disparate in nature there can be no real relation (…) The object of the war being the destruction of the hostile State, the other side has a right to kill its defenders, while they are bearing arms; but as soon as they lay them down and surrender, they cease to be enemies or instruments of the enemy, and become once more merely men, whose life no one has any right to take.”

Emer de Vattel, a Swiss scholar – to be exact, a citizen of Neuchâtel and not of Geneva, but one touched by the esprit de Genève – who was writing before Rousseau, in 1758, made a similar statement in his famous work, Droit des Gens:

“As soon as your enemy lays down his arms and surrenders, you no longer have any right over his life.”
 
It might be added that the 1949 Geneva Conventions expressly adopted the language of human rights; and they were true to both the spirit and the traditions of humanitarian thought
. It should also be recalled that Gustave Moynier, the first president of the ICRC, was convinced that a tribunal was needed to pass judgment on those who failed to comply with the rules of the 1864 Geneva Convention. After the end of the Franco-Prussian War, which took place between 1870 and 1871, he had realized that moral censure would never be enough. What was needed, Moynier wrote, was a tribunal with judges from both neutral and belligerent countries
. The idea of such a tribunal resurfaced periodically but was not realized until many decades later.
After the Second World War, a system of human rights gradually unfolded
, and a productive interrelationship between the two branches of law – international humanitarian law and human rights law – came into being. Generally speaking, the evolution of the human rights system led to dramatic changes in the established structures of the international order. Previously, this international order had been concerned only with States. But the human rights movement – as it is explained and evaluated in detail by Christian Tomuschat
 brought the individual explicitly to the forefront of international law. An interesting aspect of this paradigmatic shift was the substantive enrichment of both human rights law and international humanitarian law through mutual influence. In the field of human rights law, mechanisms of implementation were created that have helped to enforce international humanitarian law, which had its deficiencies in this regard. And Moynier’s dream - enforcing humanitarian law through international criminal tribunals - was gradually and partially realized. There is also a strong likelihood that humanitarian law will be influenced by a more recent development in the realization and implementation of human rights: the creation of truth and reconciliation commissions; it has been argued that in certain situations, such alternative methods might be as well-equipped as, or even better equipped than, criminal courts or tribunals to put into practice some of the principles of international humanitarian law. 

In this chapter I shall try to explore the two dimensions – substantive and formal – that I have just mentioned. I shall focus first on the relationship between the regimes of human rights law and international humanitarian law; and, afterwards, on the means and methods of implementation and of fixing accountability – as they are now, having gradually taken shape after the Second World War and – as I hope – they will be in the years to come. I shall conclude this chapter with some remarks on globalization and law.
II. International humanitarian law and human rights law: Structures and processes


How are international humanitarian and human rights law related to each other? It might help to first orient ourselves, by distinguishing between three possible theoretical models. We shall then try, within the chosen theory to differentiate between two perceptions of the issue: the first and more static one being the “rule-exception approach” and the second and more dynamic, the “mutual influence and oscillation” approach.
A.
Three theoretical models
: Predominance of the theory of overlapping circles

We have observed that international humanitarian law has had a life of its own for a long time. One might, using modern terminology, call it a “self-contained regime”. However, the rise of human right law within the Charter of the United Nations put an end to this isolation, and necessitated clarification of the relationship between humanitarian law and the new body of human rights law. Three basic theories have been suggested.

The “theory of separation” holds that the two branches of law have different histories; they also differ in their contents. They share no common ground. Clearly, this theory has become untenable. It is no longer compatible with the practices of international organizations and of States, both of which appeal, increasingly, to international humanitarian law and human rights law in situations of armed conflict. Equally strong tendencies can be detected in jurisprudence and doctrine to refer in parallel to both regimes.

The “theory of fusion” holds that international humanitarian law and human rights law have merged into a new and unique normative system. In this view, both branches have lost their identities and have become indistinguishable parts of a normative whole. This was the theory underlying the Teheran Conference organized by the United Nations in 1968, which dealt with international humanitarian law as “international human rights in armed conflicts”
. This theory is just as wrong as the theory of separation: neither theory reflects legal realities. That is because, both international humanitarian law and human rights law, have, to a great extent, retained their separate identities: different legal bases as far as content and spirit are concerned as well as different sorts of mechanism for their implementation.

The truth, as the theories of “complementarity” and “convergence”
 correctly maintains, lies in the middle. According to this theory, international humanitarian law and human rights law resemble two overlapping circles. There are human rights that are beyond the scope of humanitarian law, such as the right to vote; and there are principles of humanitarian law with which human rights law is not concerned, such as many of the rules regulating the conduct of hostilities. But increasingly, important sections of both systems have not only the same goals but similar content as well. 

This theory, thus, seems to be the most pertinent. It becomes more and more evident, in international practice and in theory that neither of these branches of international law can be conceived of without the other. That human rights would become relevant for international humanitarian law was not immediately obvious. The first human rights instruments were drafted idealistically, in a time when it was assumed that under the Charter of the United Nations peace would flourish. The need to provide for the promotion and protection of human rights in times of war was just not felt. Also, when the Universal Declaration of Human Rights was adopted in 1948 by the UN General Assembly, no war clause was included
. This approach neglected the fact that wars and other forms of organized violence were not going to disappear and that human rights are most endangered during wars and national emergencies. However, things changed and, gradually, a more realistic view began to assert itself. For instance, the European Convention on Human Rights (1950) was based on the idea that the scope of its application would include situations of armed conflict. The first paragraph of Article 15 of this Convention reads like this:

“In time of war or other public emergency threatening the life of the nation any High Contracting Party may take measures derogating from its obligations under this Convention to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with its other obligations under international law.“

Underlying this clause was the pragmatic acceptance that even though newly created international institutions represented significant progress in the quest for world peace, they would not do away with war and violence. Therefore, problems related to the applicability of human rights law in armed conflicts would continue to be relevant. 

Similarly, the first paragraph of Article 4 of the International Covenant on Civil and Political Rights (1966) provides that:

“In time of public emergency [sic] which threatens the life of the nation and the existence of which is officially proclaimed, the States Parties (…) may take measures derogating from their obligations (…) to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their other obligations under international law and do not involve discrimination solely on the ground [sic] of race, colour, sex, language, religion or social origin.”

Other human rights treaties contain similar clauses. These examples seem to indicate that human rights law is now based on the idea that, generally, its applicability endures in times of armed conflict. This is logical because, by their very nature, human rights aspire to universality. In addition, in time of armed conflict human beings are most vulnerable and human dignity needs special protection.
Instruments of humanitarian law, on the other hand, refer to principles and rules outside that body of law. In this context, I should like to mention Article 75 of Additional Protocol I. This provision grants a minimum of protection in times of armed conflict to anyone who, for one reason or another, is unable to claim a particular status (wounded, sick or shipwrecked combatants, prisoners of war, civilian persons, in particular civilian internees). Article 75, paragraph 8, of Additional Protocol I states: “No provision of this Article may be construed as limiting or infringing any other more favourable provision granting greater protection, under any applicable rules of international law, to persons covered by paragraph 1.” Unlike human rights norms, this “summary of legal principles” does not leave room for any derogation.

Thus, of the three theories that have been mentioned, the theory of overlapping circles seems best equipped to describe, in a general way, the relationship between international humanitarian law and human rights law. It reflects international practice in the sense that the application of human rights law in armed conflict is universally recognized under contemporary international humanitarian law. This has been the usual practice of the Security Council, the General Assembly, the Commission on Human Rights and now the Human Rights Council. They have repeatedly reaffirmed the applicability of human rights in situations amounting to armed conflict
. 

But how are the two regimes intrinsically linked to each other? When does one set of rules prevail and when the other? The potency of international humanitarian law, one might say, is directly proportional to the proximity of the battlefield. Thus, the closer a particular legal situation is to the battlefield, the greater the precedence of international humanitarian law. In law enforcement, human rights law generally prevails. Law enforcement usually takes place within the framework of conventional State institutions, which are for a for human rights law rather than humanitarian law
. However, situations of urban violence, drug wars, military action against terrorism, violence connected with criminal gangs may evolve in such a way that international humanitarian law becomes applicable. Thus situations may evolve so as to move from one field of law to the other
. But this is only a rule of thumb that enables one to distinguish very roughly between the applicability of international humanitarian law and human rights law.

It is important to keep in mind that human values are the foundation of both systems
: they share a large common ground where they coexist and converge. How is this common, overlapping area structured? According to the dominant doctrine the two regimes are complementary, but in exceptional cases humanitarian law prevails. This suggests a rather static and mechanical relationship. It emphasizes the steady expansion of human rights law and practice into fields traditionally reserved for humanitarian law and the encroachment by humanitarian law on the classical domain of human rights law. And it implies that the relationship consists essentially of the movement of parts of one system into the other, much as chess pieces are moved from one part of the board to another or furniture from one room into the next. However, under the influence of modern practice, a more dynamic vision of the relationship seems to have emerged: this emphasizes the interdependence of the two regimes, and their connectedness through processes of mutual growth. Regarded from this perspective, both systems of norms, rooted in ideas and in practice that are different from each other, are seen to be based on the same sets of values and as having the same aspiration to evolve in the light of human dignity. 
The difference between these two ways of regarding the relationship between humanitarian law and human rights law – we may also label them “horizontal” and “vertical” or as “complementary” or “convergent” – is mainly one of perspective; it has rather less to do with the analysis of specific legal provisions in force. The first looks at the prevailing state of affairs and tries to identify gaps in the system; the second catches directive forces and movements of the system of rules in a broad sense. The theory of overlapping circles thus provides the basis for tackling problems that are especially delicate: it has to be further elaborated. The difficult task, for both theory and practice, is to develop – case by case and within a more general scheme – criteria for deciding how the two regimes relate to each other when they overlap. In order to be able to better understand dynamics, we will discuss these two ways of regarding the relationship between humanitarian law and human rights law under different headings: the first dealing with complementarity and the second with convergences, symbiosis and oscillation. But we shall keep in mind throughout that there are a great many similarities in the substance of human rights law and humanitarian law; the two conceptions of the relationship between the two branches of international law differ mainly in their vision of the development of that relationship, one more static, or two-dimensional, the other more teleological or three-dimensional. The first perspective stresses complementarity, the second convergence, but both are anchored in he same person-centred universe of modern international law.
B.
The rule of complementarity and the doctrine of lex specialis 

This is a theory that may help us to decide when to apply international humanitarian law and when human rights law
 and how the two are connected. It distinguishes between the general rule and the exception.


The general rule is based on the principle that international humanitarian law applies only in situations of armed conflict but that human rights law continue to apply in an armed conflict if and in so far as treaty guarantees have not been suspended under the “emergency clause” of the relevant human rights treaty. The general rule that human rights do not cease to apply during armed conflicts and in situations for which there is applicable humanitarian law seems to be a logical one, as it is the purpose of human rights law to protect persons at all times
. If human rights are inherent in human beings, they cannot also be contingent – unless one believes that during war both soldiers and victims cease to be human beings. Thus, the general thesis is that international humanitarian law and human rights law must be applied concurrently. This rule is supported by the principles of treaty interpretation in international law (as codified in Article 31 of the Vienna Treaty Convention); according to these principles, when two bodies of law are applicable to a given situation, they must be harmonized. Therefore, international humanitarian law must be interpreted by the light of human rights law, and vice versa. Let me give a few examples.


In several areas of the law, general congruence of content has been attained. Several human rights and prohibitions come to mind: the right to life; the prohibition of torture, cruel, inhuman or degrading treatment or punishment; the prohibition of arbitrary arrest or detention; the prohibition of discrimination on grounds of race, sex, language or religion; and the right to due process. Whenever, in the sort of situation mentioned above, a human right is defined more precisely than a corresponding provision of international humanitarian law, it may “lead” – so it seems to me – the interpretation of international humanitarian law. With regard to trials in non-international armed conflicts, Article 3 common to the four Geneva Conventions (common Article 3), for example, refers to a “regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples”. Similarly, Article 84 of the Third Geneva Convention states that a prisoner of war may be tried only by a court that offers essential guarantees of independence and impartiality as they are generally recognized. Clearly, both provisions are accessible to interpretation by the light of parallel guarantees contained in human rights instruments. 


On the other hand, in various instances the provisions of humanitarian law are more precise and demanding than their counterparts in human rights law; the latter might then be interpreted by the light of the former in order to strengthen the rights of the individual. In this context, the rights of the missing and the right to be reunited with one’s family come to mind. Many more examples can be given. In the next section, on “Symbiosis in living practice,” I shall address two particularly interesting issues related to situations in which humanitarian law and human rights law overlap. 

It has been demonstrated so far that humanitarian law and human rights law reinforce each other, with the aim of providing the maximum freedom and protection for the individual.


When human rights and humanitarian norms contradict each other, an exception seems to be indicated to the rule of complementarity. In such instances, international humanitarian law – being lex specialis, or the more specific body of law – prevails. In this regard, the International Court of Justice (ICJ) has authoritatively determined that human rights provisions continue to apply in times of armed conflict, unless a party has lawfully derogated from them
. In its advisory opinion on nuclear weapons the ICJ declared that:

“[T]he protection of the International Covenant on Civil and Political Rights does not cease in times of war, except by operation of Article 4 of the Covenant whereby certain provisions may be derogated from in times of national emergency.”

The Court thus clarified the relationship between the right to life under Article 6 of the International Covenant on Civil and Political Rights and the protection of life under international humanitarian law
. It held that a renvoi to the applicable lex specialis, the law of armed conflict, was necessary in order to determine the legality of any deprivation of life. The prohibition of arbitrary deprivation of life as laid down in the Covenant was considered to apply. But in determining whether, in an armed conflict, such deprivation is arbitrary the Court referred to the lex specialis. One therefore has to turn to the law applicable in armed conflict, which is designed to regulate the conduct of hostilities. Thus, whether a particular case of loss of life, caused by the use of certain weapons in warfare, is to be considered an arbitrary deprivation of life, contrary to Article 6 of the Covenant, cannot be decided from the terms of the Covenant itself but only by referring to the special law applicable in armed conflict
. In other words, planning an operation with the intention of killing is, of course, not lawful under human rights law. But this is not to say that intentional killing is never permitted: it is lawful when, in order to protect life, it is deemed to be strictly unavoidable; for example, in instances of self-defence, even a warning may not be required. But this standard is very different from the one applied to a planned operation in an armed conflict. International humanitarian law permits the killing of enemy combatants and even incidental loss of civilian life and injury to civilians caused by an armed attack, but requires that such loss of life or injury not be excessive in relation to the concrete and direct military advantage that is anticipated
.
In its 2004 Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, the Court confirmed the general applicability of international human rights law to situations of military occupation 
. The Court clove to the approach chosen in the Nuclear Weapons Opinion considering that:
“there are thus three possible situations: some rights may be excli~sively matters of international humanitarian law; others may be exclusively matters of human rights law; yet others may be matters of both these branches of international law. In order to answer the question put to it, the Court will have to take into consideration both these branches of inlernational law, namely human rights law and, as lex speciuli.~, international humanitarian law.”

However, the Advisory Opinions can be critized for they did rarely supply enough substance to better understand the interplay of human rights and humanitarian law. Although they confirmed the lex specialis rule in cases of parallel application, the ICJ failed to provide a clear methodological framework capable of clarifying the co-existence of the two disciplines.

To conclude: when humanitarian law and human rights law overlap, the proper approach for solving problems concerning the relationship between them seems to be this: the general rule of complementarity applies. However, in exceptional cases, the more specific rule prevails.

C.
Symbiosis in living practice: The doctrine of convergence

1. In general 
Humanitarian law and human rights law overlap to a great extent. We have already discussed how they complement each other, forming an interdependent whole. But we should not conceive of the relationship between them only in the severely mechanical way of complementarity, of rules and exceptions. We shall now try to shed some light on the dynamic nature of the convergence of these normative regimes, the changing structure of these regimes and the evolving character of their convergence. Both humanitarian law and human rights law are involved in the transformation of the international legal order into something in which universal human values or goals take precedence over all other considerations. 

Instances of the mutual growth and convergence – i.e. the fact that the two regimes develop together and in an interconnected way – are to be found most frequently in situations of non-international armed conflict and of belligerent occupation. Humanitarian law and human rights law, together with domestic law, reinforce each other.

a. Non-international armed conflicts as a source of growth for international law 
1. Methodologial questions 

As has been discussed in Chapter I, the nature of warfare has changed quite dramatically in recent years. Modern armed conflicts are now, overwhelmingly, fought by States and non-State actors, within States or across State borders; they are predominantly non-international in character. Some newer international treaties and instruments reflect this trend and incorporate rules applicable in situations of internal violence, drawn from both human rights law and humanitarian law.
 

In modern international law, a new dynamic between humanitarian law and human rights law emerged. As has already been noted, humanitarian law was first established at the international level. After the Second World War, developments in international humanitarian law began to respond to the growing trend of violence within States. We think, for instance, of common Article 3 on non-international armed conflicts and Additional Protocol II of 8 June 1977. The question has, however, arisen if the rules governing non-international armed conflict are still adequate. 

As far as interpretation is concerned, it seems to be interesting that provisions with the same or similar wording may be interpreted one by the light of the others. As we have already indicated, some provisions of international humanitarian law – e.g. the judicial guaranties laid down in common Article 3 of the Geneva Conventions are less precise than the corresponding provisions of human rights law and might be developed by referring to them. In other cases – e.g. the right to family unification – international humanitarian law is more developed and might serve as a source of interpretation for human rights law. But there are also situations in which a solid normative framework is lacking or in flux and needs systematic development nourished by various sources. Thus, various elements of interpretation and legal engineering – clarification of lex lata and development in the way of lex ferenda – have emerged in the law of internal armed conflict and this field of law has become laboratory to combine changing and producing new forms of law. 

The interplay of human rights law and international humanitarian law poses most delicate, but also most interesting, dogmatic problems. Non-international armed conflicts are a fertile ground in which questions of interpretation and development of the law and law-making arise. More systematically we may ask if it is reasonable to assume that there is a minimum standard of humanity connecting basic norms of humanitarian law, human rights law and national constitutional law or if it is preferable to develop the law along certain lines already laid down in the positive law in force. We may thus distinguish between two methods of tackling the problem: a “minimum fundamental standard” or a “pillar approach”.


The minimum standards approach was launched in 1990 by a group of academics gathered in Turku which adopted a declaration on “minimum humanitarian standards” (the Turku Declaration). This is a non-binding text that referrs to situations of internal violence, whether a state of emergency had been declared or not, and in which certain human rights had been derogated from, but the violence had not reached the level of a non-international armed conflict (which would allow the protection granted by common Article 3 and Protocol II to become applicable).The right to a fair trial might serve as an example: it is non-derogable under international humanitarian law, but may be derogable under certain conditions in a state of emergency, pursuant to human rights law. It was the ambition of the Turku group to identify a set of core principles that would have to be respected by all actors in all circumstances. The project was widely discussed in the years that followed
; finally, Norway introduced a resolution on “fundamental standards of humanity” at the Human Rights Commission and then at the Human Rights Council. However, the need for such an instrument of soft law has since lessened because of a number of advances in international law: We may refer to the General Comment No. 29 of UN Human Rights Committee on states of emergency
, which expanded the list of rights that may be considered non-derogable in states of emergency; the establishment of international criminal tribunals with jurisdiction over serious crimes under international law, including those committed by persons belonging to non-State armed groups
; opinions and judgments of the International Court of Justice related to the interplay of humanitarian law and human rights law; and the publication of the ICRC’s study on customary law. There have been other evolutions in the law, which are relevant in this context but these are the most salient.

Notwithstanding the originally brilliant idea of codifying minimum standards of humanity, one may still pursue a different approach, the so-called “pillar approach”. This would consist of identifying specific areas of law where there is an operational need to establish norms protecting all persons in all circumstances. These areas may be regarded as a legal no-man’s land, between the law as it is and the law as it should or needs to be. I shall try to demonstrate what I mean by describing four “pillars”: procedural principles and safeguards for administrative detention and internment, internally displaced persons, missing persons and belligerent occupation.
2. Areas in need of development

aa) Procedural principles and safeguards for internment and administrative detention in armed conflicts and other situations of violence

Internments and administrative detentions are forms of deprivation of liberty for security reasons. They are exceptional measures of control that may be taken during armed conflict, whether international or non-international. But administrative detention of persons believed to represent a threat to State security is also being imposed – with ever increasing frequency – in situations other than armed conflict. In the matter of protecting the rights of persons affected, both internment and administrative detention are insufficiently elaborated. This is the case primarily in non-international armed conflicts. There are some basic norms in legal instruments regulating international armed conflicts. But it is not at all clear how administrative detention should be dealt with in non-international armed conflicts. The basic rules of non-international armed conflict are crystallized in common Article 3. They are the hard rock on which this body of law is built and incorporate, in the words of the International Court of Justice, the “essential fundamental principles of humanity.”
 But they contain no relevant provisions on internment and administrative detention apart from the requirement of “humane treatment” and no longer satisfy all the humanitarian needs that are emerging from practice. Of course, the law may be interpreted afresh and adapted. For instance, it will not be at all difficult to interpret judicial guarantees, as they are laid down in Article 3, by the light of modern standards for the protection of human rights. In other instances, however, initiatives should be taken to create new treaty law. As there are no rules governing the internment of individuals in non-international armed conflicts, it will be necessary to draw on human rights law when devising procedural principles and safeguards to regulate internment in such conflicts.

Internment is the term used in international humanitarian law to denote the detention of a person believed to pose a serious threat to the detaining authority’s security, without the intention of that authority of bringing criminal charges against him or her. Under humanitarian law internment must end as soon as the reasons for it cease to exist; the maximum length of internment permitted by the law is for the duration of the armed conflict in relation to which a person was apprehended. As has already been noted, there are no treaty provisions on procedural safeguards for internment in non-international armed conflicts. Most conflicts nowadays are non-international and internment is widely practised; the lacuna created by the absence of pertinent provisions gives rise to a legal condition that one may term “arbitrary detention”.
New treaty rules should be established for detention. They should first of all deal with the material conditions of detention (registration of detainees, access to food and water, accommodation, medical services, etc.); they should then provide for a system of obligatory visits to the places concerned. In this context, ‘detention’ may also include the transfer of persons. People fearing for their safety on being released or returned to their country of origin or to another country: this is nothing new. The principle of “non-refoulement is of great consequence for the protection of persons who might be at risk when they are transferred. This principle prohibits the transfer of persons to another country when there is a substantial risk that they will be subjected to persecution or to other violations of their rights, such as torture or other forms of ill-treatment or arbitrary deprivation of life through murder or through an unfair trial that may result in their being sentenced to death.
bb) Internally displaced persons


As Jakob Kellenberger, the president of the ICRC, has said, internal displacement poses “one of the most daunting humanitarian challenges today.”
 No one is certain of the exact number of internally displaced persons in armed conflict: far too many stay unseen, uncared for and uncounted. But estimates put the figure at roughly 26 million, many of whom have been displaced by armed conflict. In countries like Afghanistan, Colombia, the Democratic Republic of Congo, Georgia, Kenya, Liberia, Pakistan, the Philippines, Somalia and Sudan. They have been driven from their homes and deprived of security, shelter, food, water, livelihood and the support of their communities. Displacement is frequently caused by violations of international humanitarian law: attacks on civilians and civil property, the destruction of objects essential to the survival of civilians, the starving of civilians as a method of warfare, methods of reprisal involving the use of civilians as human shields, and the abstraction of relief supplies and assistance necessary for the survival of the civilian population. Protecting the civilian population and meeting their needs requires a huge, and concerted, effort by the international humanitarian community. Those who stay or host the displaced can be as vulnerable as those who flee or those who return to their homes. Unlike refugees, internally displaced persons are not yet covered by a specific international convention. Legal protection for them, as well as assistance, is largely dependent on domestic legislation, which is often non-existent, does not comprehensively address the threats faced by the vulnerable, is disregarded or is not implemented effectively. However, most States have recognized the United Nations’ Guiding Principles on Internal Displacement
, which are based on humanitarian law and human rights law, but are not legally binding. The Guiding Principles emphasize the fact that national authorities are responsible for securing the conditions that will enable the displaced to return voluntarily, safely, and with dignity. Alleviating the misery of these vulnerable people, many of them women and children, is one of the most serious challenges before the international legal community. To this end, domestic law and provisions of humanitarian law and human rights law have all been established. But they remain silent and vague on many subjects and require coordination, clarification and progressive development. A new regime of norms, composed of elements of various legal (or non-legal) regimes.

cc) Missing persons 

Another pressing issue that must be discussed in this context is the subject of missing persons or forced disappearances. Forced disappearances contravene humanitarian law in wartime; they are always in violation of human rights law. The ICRC works tirelessly to prevent forced disappearances, because a forced disappearance is tantamount to deleting a person’s very existence: Jakob Kellenberger has said that “[forced disappearances] negate the very existence of the human being and deny the person the basic legal protection to which every man or woman is entitled, no matter whether they are guilty or innocent. It is also a violation of the rights of the missing person’s next of kin.”
 Forced disappearances create far-reaching and long-lasting traumas for the families of missing persons, who are kept completely ignorant of the fate of their missing relatives. That is why, inter alia, organizations of families of disappeared persons undertook a long struggle, which culminated in the adoption of the International Convention for the Protection of All Persons from Enforced Disappearance by the UN General Assembly on 20 December 2006
. The Convention is not yet in force: at the time of writing it has been signed by 82 States and ratified by 18
. There are three ways to address the issue and the Convention managed to enshrine all three. The first and most important is to prevent forced disappearances from taking place: the Convention requires States to hold all persons deprived of liberty in officially recognized locations, to maintain up-to-date official registers and detailed records of all detainees, to permit detainees to communicate with their families and legal counsellors and to give competent authorities access to detainees. The second way to address disappearances is to recognize the rights of families whose relatives have gone missing, especially the right to know their fate. And the third is to ensure adequate criminal sanctions against persons who are culpable of the crime
. 

b) Belligerent occupation

The law of belligerent occupation was codified in the Hague Declarations and Conventions of 1899 and 1907. The provisions contained in these instruments constitute customary law now. The Fourth Geneva Convention developed this regime in great detail. Additional Protocol I added a few details.

Occupation essentially means effective control of territory, as implied by the definition set forth in article 42 of the Hague Regulation of 1907. Broadly speaking, the law of occupation provides the legal framework for the temporary exercise of authority by the occupier, trying to strike a balance between the security needs of the occupier and the interests of the ousted authority as well as those of the local population. Under occupation law as it is traditionally interpreted, the sovereign title must not pass to the occupier, who must preserve as far as possible the status quo ante. In other words, the occupying power must respect the existing laws and institutions and make changes only when they are necessary to fulfil its duty, under the law of occupation, to maintain public order and safety, to ensure orderly government and to preserve its security.

The occupations which the authors of the Hague Regulations had in mind had come about when, during an armed conflict, the forces of one party drove the forces of the other party from sections of their own territory. However, the character of military occupations in modern times has often been quite other. First of all, they have lasted longer. The occupation of the northern part of Cyprus by Turkey, and of the territories in Palestine by Israel, comes to mind. Occupation has also taken place in quite different contexts: for instance, Iraq and Afghanistan (whereas Eritrea, Djibouti and Nagorny Karabach resemble the classic model)
. The old law of belligerent occupation has often seemed inadequate for dealing with such situations; and this raises many questions about the applicability of traditional rules. The traditional view, of balancing the security interests of the occupier against the rights of the occupied population, remains valid. But how does one balance competing interests when the circumstances of modern military occupations have changed? While analysing a legal regime, one must define the interests that have to be accommodated in that regime. 

International occupation law has been challenged repeatedly, on the basis that it is not up to the task of dealing with the polymorphic nature of occupation today. Many States are reluctant to accept its applicability to situations in which they are involved; they often justify their unwillingness by saying that these situations are very different from the classical concept of belligerent occupation, and must be dealt with by standards other  than those provided by the law of occupation as it now is. Some scholars have argued that more recent concepts of public international law that have come to be regarded as fundamental, such as the provisions of human rights law and self-determination, have not been sufficiently reflected in occupation law. As the ICJ pointed out recently
, human rights norms are increasingly recognized as applicable in situations of occupation. However, when an occupying force, or agency, sets itself certain transformative goals, limits must be placed on the extent of the changes that it is permitted to bring about. An occupier may be given a certain amount of flexibility in implementing human rights, including the right to self-determination, but that certainly does not amount to a carte blanche for changing laws and institutions, in the name of human rights, to make the occupied territory conform to its own legal, cultural and economic values.

International humanitarian law as it relates to the subject of occupation is silent, vague or contained in loose definitions. Should it be re-interpreted by the light of changes in contemporary international law? 

***

We have dealt with the structure and processes of humanitarian law and of international human rights law. It would have taken us beyond the scope of this chapter if we had tried to analyse this subject in more detail and depth: it is too complex and the danger of oversimplifying too great. We may summarize our reflections like this:

· The evolution of humanitarian law and human rights law has been dramatic, the result largely of new legal instruments and developments in practice. 

· Both legal regimes appear to have retained their distinctive identities but they function as parts of an integrated whole as they both aspire to promote human dignity. They are evolving in the same direction.

· Even though both normative systems share the same values and belong to a common integrated whole, and have the same ends, the two tendencies that I have mentioned – the complementary or the convergence approach – can be differentiated. However, no bright line can be drawn between them. Some situations demand that the status quo be preserved and legal lacunae in both normative systems filled by referring to each other, whereas other situations are in flux and need a more dynamic, “creative” development. 

· More research has to be undertaken with regard to subjective rights granted to human beings under positive humanitarian law
, and possibilities examined for interpreting, under the influence of human rights law, principles expressed by way of objective obligations as rights of individuals or collectives
. Human rights must be understood not just as collection of entitlements to be enforced by courts but more broadly, by laying bare the principles of humanity that are their basis and overarching human rights systems. 
· What has been said about the normative system is not always true of operations on the ground. Organizations are guided by their own principles and purposes, and their ambitions are not the same, neither in the field nor in diplomatic fora. For example, it is absolutely vital for the ICRC to – based on its international mandate – have access to those who are affected by situations of armed conflict and other forms of violence. To have such access it has to be within reach of the persons in question: it has to be able to move freely within that country; it cannot be confined to fortified positions in the capital city. In order to do its work the ICRC needs a certain level of security and the acceptance of all the parties to a conflict. By “all the parties” I mean State actors, armed forces, the various pertinent ministries and non-State-actors. If all the parties to a conflict do not accept the ICRC it simply cannot function
. The ICRC seeks to fulfil its unique mandate by strictly observing three operational principles: independence, neutrality and impartiality
. Consequently, even if international humanitarian and international human rights law are in a process of complementing each other, of converging of growing together, the ICRC (as well as National Red Cross and Red Crescent Societies) would follow its own operating procedures. It does so in order to serve, in its own way, its specific mandate and resist the temptation of being drawn into associations or working relationships that might damage its ability to fulfil its humanitarian mission.

III. Accountability: Procedures and mechanisms

Effectiveness is inherent in the idea of law. We should, however, not be too demanding, or at least not expect results right away. Thomas Hobbes was of the opinion that “covenants, without the sword, are but words”
. Justice Oliver Wendell Holmes Jr. of the United States Supreme Court insisted on this definition of law: “prophecies of what the courts will do in fact, and nothing more pretentious”
. Holmes held that it was no use talking about “rights” in the abstract; what mattered were remedies. If there is no remedy, no court to enforce a norm, then it is, according to Holmes, not meaningful to speak of that norm as “law.” The British philosopher John Austin identified law with the “command of the sovereign”
. All these views represent an excessively narrow idea of law. We will not follow this line of thinking, which is rooted in the age of positivism and in the cult of sovereignty. It does not reflect the way law operates within States and on the international plane; it would reduce international law to mere expediency. In addition, it takes time for norms to be absorbed: they gain strength through constant application – sporadic at first, perhaps, but growing more frequent and acquiring substance with each application. Think of the scepticism with which the indictments of Slobodan Milošević, Radovan Karadžić and Ratko Mladić were received. Now, Mladić is the only one of the three main culprits still at large. 

However, without a minimum degree of effectiveness, a norm or normative system cannot be called law. I am not suggesting that a norm, in order to be considered law, must be backed by the power to enforce it. But, generally, means and mechanisms of accountability – which means methods to hold officials (and other people in power) responsible for their acts and punishing them if they have committed violations
 – should be available
. International humanitarian law is weak in the sense that, besides the monitoring activities of the ICRC, it is difficult to identify (working) procedures designed to back it up and to give effect to its rules. There is no judge or policeman standing on the sidelines of the battlefield, as the British military historian John Keegan
 once said. However, there are three ways of doing this that might be mentioned: human rights mechanisms, criminal courts and tribunals, and truth and reconciliation commissions
.

A. Human rights mechanisms

All major human rights treaties establish, on the international level, a right to remedies and individual standing
. Mechanisms for individual complaint produced case law. Enforcement mechanisms have evolved on the basis of individual entitlements and of private standing, both in domestic courts and before international bodies. On the other hand, humanitarian law was not, or at least not exclusively, conceived with the individual’s procedural rights in mind; it is difficult to imagine how humanitarian law would incorporate all the procedural rights that have developed in human rights law. More advanced procedural safeguards exist for the protection of individual rights. It is a characteristic feature of human rights instruments that they guarantee rights to individual remedies, independent and impartial investigations and individual reparations. At the international level, there are no procedures regarding individual complaints for victims of violations of humanitarian law.

However, there are cases in which human rights courts and court-like or other monitoring bodies have applied or have – directly or indirectly – referred to humanitarian law. For instance, the Inter-American Court of Human Rights relied on provisions of international humanitarian law while construing the rights laid down in the American Convention on Human Rights In the jurisprudence of the European Court of Human Rights
, we find a statement that the Geneva Conventions were applicable to Northern Ireland
. Astonishingly, this is the only case in which that Court has expressly referred to an instrument of international humanitarian law. This is astonishing because the Court would have had many opportunities for turning to international humanitarian law as a source for interpreting rights laid down in the European Convention on Human Rights. This absence of references to the Geneva Conventions might be ascribed partly to the reluctance of judges to step out of the familiar ground of the Convention rights and venture into the relatively unfamiliar territory of international humanitarian law
. When trying to evaluate Court practice, we might, however, remember that international supervision of domestic courts is restricted to the rights guaranteed by human rights treaties
. 

Most of the cases before the Court in which humanitarian law was of relevance concerned Chechnya and Turkey and involved attacks on civilians
. The Court’s task was mainly to examine possible breaches of the right to life as enshrined in Article 2 of the European Convention of Human Rights. Remarkably, in most cases the Court referred to humanitarian law only indirectly. It did, however, use the language and logic of humanitarian law. In the case of Özkan v. Turkey
, the Court found that “at the material time there were serious disturbances in south-east Turkey involving armed conflict between the security forces and members of the PKK”. The Court’s view was that “the security forces’ tactical reaction to the initial shots fired at them from the village on 20 February 1993 cannot be regarded as entailing a disproportionate degree of force”. The Court went on that “no civilians were injured” and that the reaction was “absolutely necessary for the purpose of protecting life” Such indirect references to humanitarian law can also be found in the cases of Cyprus v. Turkey, Güleç v. Turkey, Ergi v. Turkey and Isayeva and others v. Russia
. Furthermore, at one point, the Court stated explicitly that it was not obliged to consider the applicability of international humanitarian law – Additional Protocol I, for example
. 

Altogether, it can be said that the European Court of Human Rights plays a rather cautious and indirect role in promoting international humanitarian law. This is regrettable given the Court’s prominent role in the field of human rights. But it must not be thought inevitable: a regional judiciary mechanism like the Inter-American Commission on Human Rights has applied rules of humanitarian law directly
.
When human rights courts do not spontaneously draw on international humanitarian law there are ways of bringing this body of law to their attention. Organisations such as the ICRC or NGOs concerned about respect for international humanitarian law might send an “amicus curiae” letter to the court concerned. An amicus curiae is “a friend of the court”, someone who is not a party to the proceedings but offers assistance because of a strong interest in the subject matter. At the European Court for Human Rights, for example, an “amicus curiae” letter (third party intervention) might be received under Art. 36, para. 2: “The President of the Court may, in the interest of the proper administration of justice, invite any High Contracting Party which is not a party to the proceedings or any person concerned who is not the applicant to submit written comments or take part in hearings.”
 This form of intervention is – although not with reference to international humanitarian law – frequently used by NGOs and the Court has referd to such submissions in its judgments. 

One could say that, judging by existing practice, human rights courts and court-like bodies are of limited use as instruments for enforcing humanitarian law, a limitation that is inherent in their conception. However, they could be used more profitably to implement humanitarian law. Courts, pleading parties, NGOs and civil society at large should take more advantage of human rights complaint procedures by arguing on the basis of international humanitarian law and by exploiting their potential for “naming and shaming”.

B. Individual criminal responsibility 

The role of international criminal law in international relations has been growing gradually. This is particularly true with regard to war and the protection of human rights. International judicial mechanisms, established in keeping with this trend, have become vital to the enforcement and development of humanitarian law. It may well be that international or internationalized criminal tribunals are now the most spectacular means of protecting humanitarian law
. 
a) Elements of the idea and its first applications 

International criminal law – the branch of international law that deals with international crimes and the courts and tribunals set up to adjudicate cases in which persons have incurred international criminal responsibility – is much older than international or internationalized war crime tribunals. Under the doctrine of universal jurisdiction, international law allows any State to prosecute those who commit the most serious international crimes. Domestic criminal courts have thus long been entrusted with the power to prosecute and judge greve breaches of international humanitarian law. They are responsible for enforcing criminal justice in the first place. However, in many cases, political leaders have themselves committed, ordered or permitted the commission of grave violation of international humanitarian law. But, for obvious reasons, this principle has never really taken. Persons in positions of power are usually – at least while they are in office – capable of shielding themselves from criminal prosecution. In addition, in many States, the separation of powers and, especially of judicial independence are not firmly established in their legal and political systems: domestic systems of justice are often dominated by the government and/or unwilling to prosecute those in power or close to it.
 And third-party States have almost no incentive to get involved in criminal affairs far removed from their fields of interest. The case of General Augusto Pinochet, the former military dictator of Chile, was an exception
. Pinochet was arrested in England and the House of Lords, the highest court in the United Kingdom, ruled in favour of Spain’s request for the extradition of Pinochet, basing its judgment on universal jurisdiction
.


The idea of establishing international tribunals to judge war criminals was born well before the last years of the twentieth century. As I have already mentioned, the idea is almost as old as the original Geneva Convention of 1864. However, it was only after World War I that a truly international criminal tribunal was envisaged, to try perpetrators of crimes committed during the war years. The Treaty of Versailles stated that an international tribunal was to be set up to try Kaiser Wilhelm II of Germany. In the event however, the Kaiser was granted asylum in the Netherlands. Then, after the Second World War, in the London Agreement of 1945, the Allied powers set up an international tribunal to try those who had committed crimes against peace, war crimes and crimes against humanity under the Nazi regime. International criminal justice must therefore be acknowledged as a major innovation of the twentieth century: its task is “to achieve justice through reason rather than force; to uphold the basic principles of human rights and due process; to improve compliance with the law; and to eliminate impunity, not through vengeance, but through the rule of law.”
 Three motives for the development of international criminal law and the establishment of international criminal tribunals may be mentioned:

· First, the creation of international courts and tribunals is motivated, inter alia, by the intention to strengthen international peace and security. The “peace through law” thesis holds that law and legal institutions are effective means to break the vicious circle of crime and revenge.

· Second, the prosecution of international crimes may be considered to follow logically from the international protection of human rights, since such crimes are systematic human rights abuses committed by the leaders of a regime. In this regard, M. Cherif Bassiouni has written that:


“Without enforcement, these rights are violated with impunity. We owe it to the victims of these crimes and to our own human and intellectual integrity to reassert the values we believe in by at least attempting to prosecute such offenders.”

· A third motive underlying international criminal law and criminal proceedings is the desire to secure equal justice for all. As stated earlier, it is doubtful that this task can be done effectively by domestic/national institutions. Vespasian V. Pella’s observations are apposite:

“Furthermore, (…) crime, innocence, necessity, even justice have different names, meanings and colours on the two opposite sides of the barricades. National jurisdictions, be they those of the victors or the vanquished, cannot decide with the necessary detachment where the duty of the accused to their fatherland begins and ends, when this duty is opposed either to the consciences of the accused themselves or to the dictates of international law.”


One of the essential tasks of international criminal law is to secure international peace and security. And the most appalling violations of human rights – genocide, war crimes, and crimes against humanity – threaten international peace and defer or even make impossible its restoration. That was the view taken by the Security Council when it decided in 1993 to establish an international tribunal for the purpose of prosecuting persons responsible for certain international crimes committed on the territory of the former Yugoslavia. The Security Council, which has the primary responsibility for the maintenance of peace, was convinced that “the widespread and flagrant violation of international humanitarian law (…) continues to constitute a threat to international peace and security.”
 In international criminal law international peace is linked to individual accountability. 

As has already been mentioned, the first attempt to create an international criminal tribunal was made after the end of World War I. The idea was to prosecute Kaiser Wilhelm II for war crimes
. The project failed. The first international criminal tribunals, created after World War II, were established in Nuremberg and Tokyo: high-level individuals, not States, were to be judged for crimes of aggression, war crimes and crimes against humanity; the Nuremberg trials, in particular, greatly influenced the development of international criminal law. The Nuremberg International Military Tribunal established individual criminal responsibility for these crimes. Individual accountability was established on the basis of the idea of personal liability. This principle – as Chief Prosecutor Robert Jackson at the Nuremberg Tribunal famously put it
 – “is a necessary as well as a logical one if international law is to render real help to the maintenance of peace.” “Only sanctions”, he continued, “which reach individuals can peacefully and effectively be enforced.” Jackson stated emphatically that “crimes always are committed only by persons” and that the “idea that a State commits crimes is a fiction.” 

The Nuremberg Trials were, all in all, highly successful: the first and best known of them – the Trial of the Major War Criminals before the International Military Tribunal, which tried 24 of the most important captured leaders of Nazi Germany – was held from 21 November 1945 to 1 October 1946: the Tribunal rendered the death sentence 12 times
. The task of the Tribunal was lightened by the fact that Germany was, at that time, under occupation by Allied troops, which made it easier to summon witnesses, seize relevant documents and other property and to collect evidence. However, the Nuremberg Trials were harshly criticized as unfair; it was said that they violated basic principles of criminal proceedings: 

· It was doubtful whether, and to what extent, the relevant crimes were recognized in international law at the time they were committed. The general principles of nullum crimen, nulla poena sine lege and of non-retroactivity were alleged to have been violated;

· The Tribunal was criticized as being a political instrument of the victors, since all the judges were nationals of the Allied States;

· As the Allies, too, were guilty of committing grave violations of international humanitarian law on a massive scale (the atomic bombs that were dropped on Hiroshima and Nagasaki, the extensive fire-bombing of civilians in the town of Dresden, among others), the Tribunal was reproached for violating the principle of tu quoque . 


However, despite such partly legitimate criticism, the fact remains that the Nuremburg Trials made a major contribution to the implementation of international humanitarian law: they established the principle of international individual responsibility for grave violations of international humanitarian law and set the precedent for its application
. Having slowly developed to become a legacy, Nuremberg paved the way and provided a model for ad hoc tribunals that were set up nearly half a century later: the horrifying atrocities that were committed in the former Yugoslavia and in Rwanda in the early and mid-nineties led the Security Council to ensure the criminal accountability of the perpetrators through the creation of ad hoc tribunals. 

b) A new era: The tribunals for Rwanda and the former Yugoslavia

In 1993 the International Criminal Tribunal for the Former Yugoslavia (ICTY) was created by the Security Council, acting under Chapter VII of the UN Charter. The ICTY was established in May 1993
 in response to acts of ethnic cleansing and mass executions that were revealed to have taken place during the Balkan conflicts of the early Nineties. For many decades, heinous crimes and abuses of human rights had gone unpunished in the Balkans. Long-lasting hatreds and unanswered calls for justice were allowed to fester, and provided nationalistic leaders with the justification to undertake wars of purification: the ethnic cleansing that got under way after Tito’s death. A similar pathology was at work in Rwanda: a centuries-old history of jealousy and resentment between Hutus and Tutsis that was aggravated by Belgian colonial policies. The divisions between the two groups had been a source of violence for much of the twentieth century, and in the middle of 1994 had enabled Hutu leaders to mobilize enough people to commit genocide against the Tutsi minority
. 

As has already been mentioned, serious human rights violations took place during the armed conflict in the Balkans, and resulted in the creation of the Yugoslavia Tribunal, an ad hoc tribunal. The Nuremberg Trial was quite clearly a model for the Yugoslavia Tribunal. However, the ICTY improved on the original in a number of important respects. We have noted the many shortcomings of the Nuremberg Tribunal: it was composed entirely of judges from the victorious countries; it tried and punished war criminals from only one party to the conflict; in addition, the accused were said to have been punished for acts that were not criminalized at the time of their commission. The ICTY tried to forestall such criticisms. However, like its predecessor, it is an ad-hoc court and impermanent: it was established for the specific purpose of prosecuting persons responsible for war crimes during the war in the former Yugoslavia. The Yugoslavia Tribunal has made important contributions to the development of international criminal law and humanitarian law. For example, it has refined the principles by which war crimes may be attributed to individual commanders at the highest levels of the military and civil command structure. To this end, the ICTY had to deal with a vitally important question: What degree of authority and knowledge of the facts are necessary in order for a person to be considered an accomplice to war crimes
. Furthermore, it has elucidated such concepts as “persons hors de combat”
, “civilian population” and “civilian”
. In the course of one particular judgment, the Tribunal described the principles by which it was guided:


“In the course of the trial and in concluding this Judgement, the Trial Chamber had one core task: to determine whether the Prosecution had proved the guilt of any of the Accused on any of the charges. The standard of proof—beyond reasonable doubt—presents a high hurdle for the Prosecution to overcome. The Trial Chamber’s energies in deliberating upon the evidence have been expanded upon addressing that issue. Coincidentally, the narrative of this Judgement includes information which may help to provide a fuller understanding of events in 1998 and 1999 in Kosovo. This Judgement is, however, simply one element in an array of material from which historians will derive a complete historical account.”

The Tribunal’s intentions are spelt out very clearly in the forgoing passage: every case related to Kosovo would be processed systematically and extensively; the judgment in the matter of Prosecutor v. Milan Milutinovic and others runs to four volumes totalling more than 1700 pages.

The most important trial conducted by the ICTY – with regard to the development of humanitarian law – was the case against Duško Tadič, one of the many persons indicted by the Tribunal for serious violations of humanitarian law on the territory of the former Yugoslavia. He was the very first person to be indicted and sentenced by the Tribunal. During the civil war in the former Yugoslavia, Tadič was a member, and afterwards the president, of the local board of the Serbian Democratic Party in the city of Kozarac. He was convicted of wilful killing, torture or inhuman treatment, and murder. Tadič participated in the collective forced transfer of civilians to detention camps. As part of a group of Serbs he beat and kicked one victim unconscious and directly assisted in the group’s plan to inflict severe suffering on another. He killed two Muslim policemen and participated in the killings of five men in a village. 

On 26 January 2000, the Appeals Chamber of the ICTY sentenced Tadič to a total of 20 years in prison. The defendant challenged the jurisdiction of the Court. On the question whether the statute of the Court referred only to an international armed conflict, the Tribunal elaborated as follows:

“[The] impetuous development and propagation in the international community of human rights doctrines, particularly after the adoption of the Universal Declaration of Human Rights in 1948, has brought about significant changes in international law, notably in the approach to problems besetting the world community. A State-sovereignty-oriented approach has been gradually supplanted by a human-being-oriented approach. Gradually the maxim of Roman law hominum causa omne jus constitutum est (all law is created for the benefit of human beings) has gained a firm foothold in the international community as well. It follows that in the area of armed conflict the distinction between interstate wars and civil wars is losing its value as far as human beings are concerned. Why protect civilians from belligerent violence, or ban rape, torture or the wanton destruction of hospitals, churches, museums or private property, as well as proscribe weapons causing unnecessary suffering when two sovereign States are engaged in war, and yet refrain from enacting the same bans or providing the same protection when armed violence has erupted ‘only’ within the territory of a sovereign State? If international law, while of course duly safeguarding the legitimate interests of States, must gradually turn to the protection of human beings, it is only natural that the aforementioned dichotomy should gradually lose its weight.”

There are two of the lessons to be learned from the Tadič case: first, in practice the distinction between international and non-international armed conflict is becoming more and more blurred; second, human values are the main agents of change, not only in the relationship between humanitarian law and human rights law, but in the system of international law as a whole.

The success of the Yugoslavia Tribunal is telling: of the 161 persons indicted all but two were seized. The indictment of Slobodan Milošević was certainly a momentous step. He was the first head of state to be indicted for war crimes. Milošević’s trial was seen as a crucial test for international law. But even after a four-year trial the world will never know with legal certainty whether the charge of genocide laid against him would have been proved, because he died before a verdict could be reached. In 2008, Radovan Karadžić was finally apprehended. Two of the accused remain at large: Ratko Mladić and Goran Hadžić. 


A year after the creation of the ICTY, the Security Council decided to establish the International Criminal Tribunal for Rwanda (ICTR) for the purpose of prosecuting persons responsible for genocide, crimes against humanity and serious breaches of international humanitarian law on the territory of Rwanda
. This was in response to a gruesome genocide in Rwanda that began on the night of 6 April 1994, and in which, in less than two hundred days, nearly a million Rwandans were murdered by their fellow citizens
. Its wider purpose was to contribute to the process of national reconciliation and to the maintenance of peace in the region. The ICTR was modelled on the ICTY and like the latter, has contributed to the development of international criminal and humanitarian law. For example, when the former mayor of a district in central Rwanda was sentenced to life imprisonment for the crime of genocide
, it was the first conviction for genocide handed down by an international tribunal. The judgment broke new ground in another respect as well: with regard to rape and sexual violence the Chamber decided:

“to underscore the fact that in its opinion, they constitute genocide in the same way as any other act as long as they were committed with the specific intent to destroy, in whole or in part, a particular group, targeted as such.”
 

Another pioneering judgment was the conviction handed down for direct and public incitement to commit genocide and crimes against humanity through radio broadcasts: 

“Those acts were direct and public radio broadcasts all aimed at singling out and attacking the Tutsi ethnic group and Belgians on discriminatory grounds, by depriving them of the fundamental rights to life, liberty and basic humanity enjoyed by members of wider society.” The Tribunal decided that the “deprivation of these rights can be said to have as its aim the death and removal of those persons from the society in which they live alongside the perpetrators, or eventually even from humanity itself.“

c) The International Criminal Court

In 1998, on the basis of an international treaty, a permanent international criminal court was created.
 This treaty, the Rome Statute, which was named after the venue of the diplomatic conference at which it was adopted, entered into force in 2002. It established the independent International Criminal Court, located in The Hague. So far, 110 States have ratified the Statute
. The task of the Court is to prevent and contain “the most serious crimes of concern to the international community as a whole”
. Great expectations connected with the establishment of the Court were expressed in Rome by Kofi Annan, the Secretary-General of the UN, who compared the conference with the one in San Francisco that had led to the foundation of the United Nations. Annan said in his opening speech of 18 July 1998:



“The establishment of the Court is a gift of hope for future generations, and a giant step forward in the march towards universal human rights and the rule of law. It is an achievement which, only a few years ago, nobody would have thought possible.”

As with its predecessors, the legal instrument establishing the Court also contains the substantive law that it is to apply. According to its Statute, the International Criminal Court has jurisdiction over persons for the most serious crimes of international concern. As of now, the Statute provides the Court with material jurisdiction over three core crimes: crimes against humanity, genocide and war crimes
. The Court may soon also have jurisdiction over the crime of aggression
. However, the Court’s competence to exercise its jurisdiction is not universal. There are three instances where it can do so. 

· If the State, on whose territory the crime in question occurred or to which the person accused of the crime is affiliated by nationality, is a party to the Statute; if this is the case, either a State Party brings it to the attention of the Court or the Prosecutor initiates an investigation on the basis of information that he or she has received. 

· If a State that is not party to the Rome Statute accepts the jurisdiction of the Court for a particular crime or situation. 

· If a situation is referred to the Prosecutor by the Security Council, acting under Chapter VII of the UN Charter. 


The active personality principle is applied without any geographical or temporal limits, other than the principle of nullum crimen sine lege. However, the Court’s jurisdiction is complementary to domestic criminal jurisdictions. 

What is the basic idea of the system of international criminal law that has been established and what have been the practical consequences? The basic idea has been summarized by the Prince Zeid, the Jordanian diplomat
 in two phrases contained in the Statute of the International Criminal Court: “This Statute shall apply equally to all persons without any distinction based on official capacity” and “Immunities (…) shall not bar the Court from exercising its jurisdiction over such persons.”
 Most of the violations of international humanitarian law are committed by official authorities. Traditionally, under the protection provided by State sovereignty, they enjoyed immunity and impunity and evaded accountability. International tribunals aim to make sure that perpetrators are prosecuted. They aim to end impunity and to hold individuals accountable.

What have been the practical consequences of the newly created permanent Criminal Court and its procedures of international criminal law? A brief overview of the Court’s methods shows that the system is still significantly geared to State concerns over sovereignty. Although the Security Council plays a role, in commencing proceedings and in suspending them, the main responsibility for bringing cases before the International Criminal Court lies with Member States. In addition, crimes that are committed on the territory of States that have not ratified the Rome Statute do not fall within the jurisdiction of the Court, unless the Security Council or the State in question decides otherwise or if they are committed by a national of a member States. This means that with respect to crimes committed on their territory, non-Member States can obstruct an international criminal procedure if they are backed by at least one of the members of the Security Council with the power of veto – no matter how outrageous the crimes were. Still, significant progress has been made. For example, on 15 July 2008, the International Criminal Court took a step of great consequence. The Prosecutor of the Court formally requested an arrest warrant for the President of Sudan, Omar Hassan al-Bashir: the charges were genocide and crimes against humanity, committed during the previous five years in the Darfur region of Sudan. Also, for the first time an international court made it possible for victims to take part in hearings, not as witnesses but as victims. By granting them the right to participate, the Court placed victims at the centre of international justice.

Since 2002, the International Criminal Court has had, as a last recourse, “the power to exercise its jurisdiction over persons for the most serious crimes of international concern.”
 It is a serious deficiency of the Court that its jurisdiction is not universal. Some of the most powerful States have not ratified the Rome Statute
. When these States withdrew from the project of establishing an International Criminal Court, the international community feared that no situation would ever be referred to the Court by the Security Council. Today, only a handful of cases are pending before the International Criminal Court. However, in 2005, to the surprise of many, none of the members of the Security Council with the power to veto exercised that power to prevent the Prosecutor of the Court from taking on the task of investigating the situation in Darfur. There is reason to hope that over time the Court will obtain wider acceptance. In any case, a new legal order of accountability is beginning to take shape. I am sure that it will have a significant educational effect. 

d) Hybrid tribunals: Anchoring criminal justice locally

The establishment of the ICTY, and to some extent that of the International Criminal Court, was based on the belief that a certain detachment from the scene of the crimes would have a beneficial effect on the process and allow for more impartiality and objectivity. At the same time, it was understood that this may impair acceptance of the Court among the peoples in question.

However, it may be useful to hold legal proceedings locally even when the crimes in question are international in character. The task may then be assigned to a court that is familiar with local conditions. Hybrid (internationalized) tribunals followed this rationale. Such tribunals typically combine national and international elements. In some form or another, they are supported by the international community. In a way, these tribunals compete with the International Criminal Court, provided that the jurisdiction of the International Criminal Court is given
. The internationalized courts in Sierra Leone and Cambodia are the most prominent examples.

The Special Court for Sierra Leone is based on an agreement between the United Nations and the Government of Sierra Leone
. The seat of the Court is Freetown, the capital of Sierra Leone. Its task is “to prosecute persons who bear the greatest responsibility for serious violations of international humanitarian law and Sierra Leonean law”
 committed during the civil war on the territory of Sierra Leone since 30 November 1996 (Art. 1). The international element of the Court is assured through the occupation of key positions by international personnel: the Prosecutor (Art. 3) and the majority of the judges of the Trial Chamber (two out of three) and of the Appeals Chamber (three out of five) are appointed by the UN Secretary-General (Art. 2). The international influence on the Court is considerable. The main trial being conducted by the Court is that of Charles Taylor, the former president of Liberia. However, this trial has had to be transferred to The Hague because of security considerations and fears that it might destabilize the region. This has serious disadvantages: lawyers, judges and a great number of victims have had to be brought to the Netherlands, and it has become more difficult for those interested in it to follow the trial. The preventive effect of the proceedings seems to have been blunted as a result of their taking place in a distant country.

The Special Tribunal for Cambodia is another example of a hybrid or internationalized tribunal
. Its task is to come to terms with the Khmer Rouge’s reign of terror in that country. Like the Special Court for Sierra Leone, the Special Tribunal for Cambodia is based on an agreement between the United Nations and the State on whose territory the crimes were committed
. The agreement was reached after tough negotiations and considerable loss of time; by then, many of the perpetrators and their victims were already well advanced in years. And the crimes were on the verge of becoming time-barred. The purpose of the Tribunal is to bring “to trial senior leaders of Democratic Kampuchea and those who were most responsible for the crimes and serious violations of Cambodian penal law, international humanitarian law and custom, and international conventions recognized by Cambodia, that were committed during the period from 17 April 1975 to 6 January 1979” (Art. 1). The agreement was ratified by the Cambodian parliament in October 2004
. In one important respect the Special Tribunal for Cambodia is unlike the Special Court for Sierra Leone: the foreign judges in the Trial Chamber as well as in the Appeals Chamber nominated by the UN Secretary-General are in the minority (Art. 3). They, however, have something resembling a power of veto: in both Chambers, the approval of at least one international judge is needed for a decision (Art. 4). Still, international influence on the Special Tribunal for Cambodia is considerably less than on the Special Court for Sierra Leone. 
The Special Tribunal for Cambodia, however, gained considerable media attention in February 2009, when, 30 years after the fall of the Khmer Rouge regime, the first trial against a former Khmer Rouge representative began: Kaing Guek Eav alias “Duch”, the former head of “S-21” or “Tuol Sleng”, the notorious interrogation, detention and extermination centre located in Phnom Penh. On the basis of prisoner lists, the Tribunal fond that a minimum of 12’272 human beings have been detainded and executed at “S-21” and that the actual number of detainees is likely to have been considerably greater. In July 2010, Kaing was found guilty of crimes against humanity, in particular persecution on political grounds, extermination, imprisonment and torture as well as numerous grave breaches of the Geneva Conventions of 1949. He was sentenced to 35 years of imprisonment. Nuon Chea, Ieng Sary, Ieng Thirieth, and Khieu Sampan were also indicted, as “senior leaders” of the Khmer Rouge regime. They will, one hopes, be sent to trial in 2011. 
e) International and internationalized criminal tribunals: An assessment

The history of the international and internationalized criminal courts is mixed: there have been both successes and fiascos. One may as well begin with instances of “failure”. Not a single head of state has yet been convicted, despite the fact that international criminal justice focuses on those who are mainly responsible for wars and for the crimes that are invariably committed during wars. Slobodan Milošević died before judgment could be rendered in his case. To be sure, there is an arrest warrant for Omar Hassan al-Bashir, the President of Sudan, but he has not yet been handed over to the International Criminal Court. Charles Taylor has been indicted for crimes against humanity and war crimes by the Special Court for Sierra Leone. But his defence has, so far, successfully managed to cast doubt on most of the charges. We may, with luck, soon know whether he will be sentenced.
 Having mentioned some of the failures of the international and internationalized criminal courts, let us examine the credit side of the ledger. We should note this encouraging development: the principle that individuals are and may be held accountable for violations of the law of war is now more firmly established than ever. States still bear the primary responsibility for prosecuting and sentencing their own criminals, including those who have committed international crimes. However, domestic efforts to punish these universal crimes have been abysmally inadequate. In view of the obstacles inherent in the domestic enforcement of international humanitarian law and international criminal law, it is obvious that enforcement must be backed by the idea of universal jurisdiction, which can be exercised by the courts of third countries or by an international criminal court. And such a court is now available. 
Richard Goldstone has pointed out one of the general successes of the United Nations tribunals: significant advances in humanitarian law and international procedural law – a natural consequence of the law being turned to practical effect. For over a century, humanitarian law - which used to be called the law of war - has been the subject of international conferences and of interest to academic lawyers. Prior to 1993, it was hardly ever used or tested in courts of law. Given these circumstances, the sophistication and coherence of humanitarian law must be considered a considerable achievement, the credit for which should go – as Goldstone wrote – wholly to the ICRC
.
On the whole, international criminal courts are promising mechanisms for addressing the problem of war crimes. The international community now has a permanent body with the jurisdiction to prosecute such crimes: this is unprecedented in international law. The accountability of States has been complemented by a system of personal accountability. In modern international law, individuals, too, may be held accountable. Sadly, the fact remains that trials alone cannot put an end to the willingness of human beings to commit barbarous acts. But criminal responsibility might deter abuse of power and contribute to compliance with international humanitarian law and to the effectiveness of the law. The post-hoc review that is permitted in these procedures will have a preventive effect. As the Preamble to the Rome Statute says, the States Parties are “determined to put an end to impunity for the perpetrators of these crimes and thus to contribute to the prevention of such crimes.”
 Besides its symbolic value, a permanent international criminal court is undoubtedly something of a deterrent. The persistent risk of arrest, as a result of changed political circumstances or during a journey abroad, certainly influences the calculations of individuals. 

From a legal point of view, probably the most important contribution made by international tribunals is to the development of case law. The numerous judgments rendered by these courts and tribunals have consolidated and further developed international criminal law in general, and humanitarian law in particular
. Pending questions that treaty negotiations have failed to solve might be decided by international criminal tribunals on the basis of actual cases. The Tribunals for the former Yugoslavia and Rwanda have generated an impressive body of case law that will be important to all criminal courts. Based on the groundwork done in Nuremberg, international law on individual criminal responsibility for serious violations of humanitarian law and human rights law has been further elaborated in the last twenty years: First by the two Ad hoc-tribunals created for the prosecution of the atrocities committed in the former Yugoslavia and in Rwanda and then by another, permanent institution, the ICC. As a consequence of these new and fascinating developments, government lawyers have emerged from the back rooms and become folk heroes
. 

C. 
Truth and reconciliation commissions

“Yes, we forgive you – if you will perhaps let us just tell our story, the story of our forebears and the pain that has sat for so long in the pit of our stomachs unacknowledged by you.”




Desmond Tutu
 
“Those who forget the past are doomed to repeat it.”

The establishment and development of international criminal tribunals may certainly be considered a milestone in the process of recognizing and strengthening international individual accountability. The threat of prosecution and punishment can act as a powerful incentive not to commit atrocities. An ICRC delegate once prevented the commander of an artillery unit from shelling the marketplace in Sarajevo by warning him that he risked being brought before the Tribunal for the former Yugoslavia. Latterly, truth and reconciliation commissions have been put forward as an additional or alternative tool to enhance accountability for serious violations of human rights and humanitarian law. A report delivered by Kofi Annan, the Secretary-General of the UN, described truth commissions as “official, temporary, non-judicial fact-finding bodies that investigate a pattern of abuses of human rights or humanitarian law committed over a number of years.”
 

Archbishop Desmond Tutu has been perhaps the most persuasive proponent of truth and reconciliation commissions. He has consistently argued that criminal justice may be sacrificed for the greater moral cause of enduring social harmony
. In the report he presented to President Nelson Mandela on 29 October 1998, Archbishop Tutu, who was the Chairperson of the Truth and Reconciliation Commission in South Africa, gave various reasons why the Nuremberg trials were not a viable model for tackling the enormous task of dealing with the legacy of apartheid. One of his arguments was that South Africa could not afford the resources in time, money and personnel that would have had to be invested in such an operation
. Archbishop Tutu also argued that, because legal proceedings rely on proof beyond reasonable doubt, the criminal justice system was not the best way to arrive at the truth: perpetrators had no incentive to tell the truth and the court often had to decide between the word of one victim and the evidence of many perpetrators
. 

In his introduction to the report prepared by the South African Truth and Reconciliation Commission, Archbishop Tutu quoted Judge Marvin Frankel who wrote, in his book, Out of the Shadows of the Night: The Struggle for International Human Rights, about the situation in South Africa:

“A nation divided during a repressive regime does not emerge suddenly united, when the time of repression has passed. The human rights criminals are fellow citizens, and they may be very powerful and dangerous. If the army and police have been the agencies of terror, the soldiers and the cops aren’t going to turn overnight into paragons of respect for human rights. Their numbers and their expert management of deadly weapons remain significant facts of life (…). The soldiers and police may be biding their time, waiting and conspiring to return to power. They may be seeking to keep or win sympathizers in the population at large. If they are treated too harshly – or if the net of punishment is cast too widely – there may be a backlash that plays into their hands. But their victims cannot simply forgive and forget.

These problems are not abstract generalities. They describe tough realities in more than a dozen countries. If, as we hope, most nations are free from regimes of terror, similar problems will continue to arise. Since the situations vary the nature of the problems varies from place to place.”

In the report, Archbishop Tutu also provided a philosophical justification for the institution of truth and reconciliation commissions, which, in South Africa, were created on the basis of amnesty: “We have been concerned, too, that many consider only one aspect of justice,” he wrote. “Certainly, amnesty cannot be viewed as justice if we think of justice only as retributive and punitive in nature. We believe, however, that there is another kind of justice – a restorative justice which is concerned not so much with punishment as with correcting imbalances, restoring broken relationships – with healing, harmony and reconciliation. Such justice focuses on the experience of victims; hence the importance of reparation.”

Archbishop Tutu’s arguments apply also to many contemporary armed conflicts, especially those of a non-international character and longlasting occupational regimes. 

Several other reasons may be given to explain the need for truth and reconciliation commissions. It has been said that (a) the trial as a response to injustice has its own internal limitations and that litigation is not the ideal means of rendering social justice; (b) procedural rules and rulings set limits on the evidence that can be included in trials; (c) the comparatively uncomplicated issues of guilt and innocence that are addressed during criminal trials can never help to reveal or establish the many sources of mass violence; (d) trials focus on perpetrators not victims; and (e) judges and juries listen sceptically to victims because of their obligation regarding the presumption of innocence
.

It has also been said that truth and reconciliation commissions embody an idea of justice that is centred on survivors or victims and is not retributive. In this sense, Martha Minow concluded that “the most distinctive element of a truth commission, in comparison with prosecution, (is) the focus on victims, including forgotten victims in forgotten places.”

This victim-centred vision of justice - which enables victims to recall painful memories in exhaustive detail and which is committed to the idea of allowing victims to tell their stories – is not likely to be realized by trials. Trials seldom allow for the narrative latitude that is such a feature of truth commissions and the rules of due process (e.g. aggressive cross-examination during witness testimony in the adversarial legal system) do not permit victims to be treated with the deference and respect that they are accorded by truth commissions while giving testimony
. 

Truth and reconciliation commissions put the victims of atrocities and their respective interests centre stage; the question of how these interests can best be met has set off a controversial debate about reconciling the ideas of ‘justice’ and ‘truth.’ Strict advocates of standards for countering impunity argue that legal processes have no rival in establishing guilt and innocence or publicizing the truth of criminality, and are the best inoculation against the recurrence of repression. The amnesties granted by some of the truth commissions have led to the criticism that truth commissions and related mechanisms permit criminals to escape unpunished. However, the most prominent of these commissions - the South African Truth and Reconciliation Commission – shows most clearly that the “either/or,” “truth vs. justice,” argument is unfounded. The primary goal of the amnesty process was to establish the truth, particularly regarding the motives of the perpetrators. Second, the process aimed to deter future violence, by establishing how and why the crimes had occurred and by presenting a clear picture of who had engaged in political violence, as opposed to common crimes. Furthermore, the amnesty process hoped to establish the accountability of perpetrators for the crimes they had committed, even though they would suffer no formal punishment. It is demonstrably true that truth commissions - although they grant amnesties - have a place in the struggle to promote humanitarian norms by exposing violations of the law and bringing into public view at least some of the perpetrators of crimes. However, the existence of truth commissions does not obviate the need for domestic prosecution of those who commit violations of humanitarian law; and it does not lessen the importance of international mechanisms for prosecuting the architects of such atrocities
.


One may say in summary that while truth and reconciliation commissions may contribute to the establishment of responsibility and to the implementation of legal and other sanctions, the trial model may be more suitable for holding accountable individual political leaders and the architects of atrocities
. The international community faces an enormous challenge: balancing the obligation to prosecute certain crimes against the need to secure a peaceful and full transition to democracy by forgoing punishment
. International criminal tribunals are a powerful, international response to the commission of grave, systematic human rights abuses. Martha Minow stated: 

“The chance to tell one’s story and be heard without interruption or scepticism is crucial to so many people, and nowhere more vital than for survivors of trauma. So, too, is the commitment to produce a coherent, if complex narrative about the entire nation’s trauma, and the multiple sources and expressions of its violence. If the goals are to gain public acknowledgement for the harms and accounts, as full as possible, of what happened, the trial process is at best an imperfect means.”

Truth and reconciliation commissions appear to be the better choice in certain situations. As Justice Sandra Day O’Connor has observed, the balance between vengefulness and forgiveness is in many ways the balance between too much forgetting and too much remembering
.

There is dispute over whether the decisions of national or international war crime tribunals or truth and reconciliation commissions should be influenced by political considerations. For instance, sometimes investigations or prosecutions are set aside because of fears that they will have an adverse impact on national reconciliation
. Accountability, however, must be recognized as an indispensable component of peace and reconciliation. To forfeit justice or truth in the name of national reconciliation must be considered unacceptable, because consenting to impunity for international crimes and for systematic and widespread violations of fundamental human rights is a betrayal of our solidarity with the victims, to whom we owe justice, remembrance, and compensation. To remember and to bring perpetrators to justice is our duty; we owe it to our own humanity and to the prevention of future victimization
.
IV. Genius mundi: Globalization and law


Let us remind ourselves of what we have learnt so far. It has become obvious that in the international legal system today, civil societies and, most importantly, individuals and groups occupy a prominent place. This was not so for centuries, when States exclusively shaped and dominated the international system. But battles like Solferino, commanded by monarchs and generals, have become very rare these days: situations involving the use of force are more and more dominated by non-State actors and anarchical forces. Similarly, grand occasions like the Congress of Vienna - where ministers, diplomats and titled personages gathered - have given way to less orderly affairs, with NGOs and interest groups playing a prominent role. Human values have gradually become the “music of the age.” They have found legal expression in a complex and increasingly elaborate system of human rights and in the older corpus of humanitarian law.

All modern international lawyers are familiar with the basic structure of human rights and quite a few specialize in some area of human rights law
. Human rights, as we all know, began as entitlements granted to individuals against abuse of State power. They also appealed to individuals as citizens’ rights. Today, they encompass a wide range of social, economic and cultural rights. Human rights as they are now listed in catalogues of international law are historically and dogmatically rooted in the constitutions and the constitutional traditions of western countries:  the British Bill of Rights, the French Déclaration des droits de l’homme et du citoyen, the American Declaration of Independence, the Constitution of the United States, and so on. In various ways, the institutions, doctrines and modes of thought that evolved in domestic legal systems were absorbed by the international, inter-State legal order. Modern human rights, which are the rights of the individual, demand respect and fulfilment; and, increasingly, a protective element is ascribed even to classic liberal (originally, “negative”) rights in jurisprudence and practice
.

Some international lawyers or students of international law have – at least as readers of these pages – also gained some knowledge of international humanitarian law. How do the two fields of law, human rights law and humanitarian law, relate to each other? We have tried to analyse the relationship from a rather dogmatic point of view. We reached the conclusion that as far as substance and procedures are concerned, war victims had gradually come to be recognized, directly
 or indirectly, as subjects of the international legal order. However, international humanitarian law was, and is still, based on obligations imposed on States and non-State actors. Let us refer to the rules on belligerent occupation mentioned earlier in this chapter, in order to shed some light on this subject. The International Court of Justice, ruling in a case about armed activities in the Democratic Republic of the Congo (Democratic Republic of the Congo v. Uganda), made reference to these rules:

“178. The Court thus concludes that Uganda was the occupying Power in Ituri at the relevant time. As such, it was under a obligation, according to Article 43 of the Hague Regulations of 1907, to take all the measures in its power to restore, and ensure, as far as possible, public order and safety in the occupied area, while respecting, unless absolutely prevented, the laws in force in the DRC. This obligation comprised the duty to secure respect for the applicable rules of international human rights law, to respect the inhabitants of the occupied territory against acts of violence by any third party.

179. The Court, having concluded that Uganda was an occupying Power in Ituri at the relevant time, finds that Uganda’s responsibility is engaged both for any acts of its military that violated its international obligations and for any acts of vigilance in preventing violation of human rights and international humanitarian law by other actors present in the occupied territory, including rebel groups acting on their own account.

180. The Court notes that Uganda at all times has responsibility for all actions and omissions of its own military forces in the territory of the DRC in breach of its obligations under the rules of international human rights law and international humanitarian law which are relevant and applicable in the specific situation.” 

I would like to conclude this chapter with two reflections of a more general nature. Knowing that we live in a state of transition, we try to look beyond the status quo of legal development and ask ourselves about the potential of human rights law and of humanitarian law. We then discover two seeming paradoxes: first, that though humanitarian law is older than human rights law it is more future-oriented; and second, that though it is, as laid down in black-letter law, a characteristic product of the Age of Enlightenment in Europe, its potential for global relevance seems to be greater than that of human rights law. 

Humanitarian law is typically modern in the sense that, as is generally the case with international law, its focus is shifting from rights to responsibilities. In this context, think, for instance, of the concepts of ‘human security’ and ‘the responsibility to protect,’ as presented by the International Commission on Intervention and State Sovereignty
. Similarly, breaches of humanitarian law give rise to criminal responsibility for individuals who commit or facilitate war crimes or similar atrocities. As Andrew Clapham has written, “Government and rebel leaders are now well aware that they can be accused of war crimes for failing to respect Common Article 3 to the Geneva Conventions of 1949 in a non-international armed conflict. But the list of crimes goes beyond this context and is complex and far-reaching.” And he continues that a reorientation is taking place in the international legal system: it is moving “from rights to responsibility.” To remain fixated on rights rather than responsibilities,” Clapham writes, “is to miss the chance to ensure greater accountability for human rights abuses and perhaps increase human security.”
 (p. 63) 

Considering the spirit of the legal regimes on which the principle of humanity which underlies international humanitarian law seems to be richer and less rigid than the architecture of human rights law. It embraces, besides the classic set of human rights (including the State’s duties to protect individuals), the idea of public obligations and mutual responsibility. It is, as an expression of an entire legal culture, more flexible and provides bridges to other modes of thought, beyond the Western world
. In this sense, it is not old and dated, but modern and future-oriented. It leaves room for alternative modes of negotiation, dispute settlement and sanction. 


It is important to remember that the idea, the idée grande, underlying human rights is much older and broader than modern human rights thinkers and practitioners often believe. The idea of humanity, described in Chapter One, was, in a way, a forerunner for the development of modern human rights. The original Geneva Convention of 1864, developed from the shock of Solferino, was a turning point in legal history: for the first time human values as such had been incorporated in an international treaty. However, we should not overlook the fact that human rights, as they exist and as they are being formulated today, are the product of Western systems of thought. But we should also not forget that more than 80 percent of the world’s population live in non-Western countries, that the habits and values of old cultures and civilizations persist all over the world and that law and legal cultures are in a process of constant flux. What seems to be important, as Onuma Yasuaki acutely observes
, is that after a period of State and inter-State normative development we are entering a phase of globalization that will be characterized by transnational movements and transcultural customs, ideas and beliefs. Less rigid and more flexible, the traditions of humanitarian thought seem to be more adaptable to the circumstances of a globalizing world than established human rights, with their State-centred variations and their court-monitored methods of application, implementation and development. This is so although human rights gradually move from emphasizing individualistic rights towards social and collective rights and from bastions of individual liberty towards protective conceptions of the role of the State. The principle of humanity, with its emphasis on obligations and responsibilities, seems to be an excellent starting place for developing globalized visions of a pluralistic and more tolerant world. Religion played an important role in earlier times: it does so still, in our transnational age. We will examine that world, of religious and other belief systems, in the next chapter. 

CHAPTER FOUR
RELIGION AND INTERNATIONAL HUMANITARIAN LAW – SUPPORT AND TENSION

“’’Knowledge,’ claims Siddhartha, ‘can be communicated, but not wisdom’.”





- Hermann Hesse


I. A difficult relationship

Human beings have been practising religion from time immemorial. Religious consciousness, the belief in the existence of an external and objective divine purpose, seems to be both an aspect of human nature and a justification for it. The unceasing emergence of religious communities all over the world has been one of the constant features of human history. 

In the Age of Enlightenment, most thinkers believed, and indeed hoped, that religion would blow away and be replaced by reason. They completely misunderstood the nature of religious belief. Far from disappearing, religion, to the surprise of many, has made a powerful public comeback: as a source of inspiration for creating and sustaining peaceful and purposeful lives for human beings and communities, but also as a disruptive force engendering fanaticism, intolerance, and violence
.
This comeback is a consequence of the nature of religious belief: religion is not an epiphenomenon of society but its background. Religion formed culture – and culture is the basis of civilization. The principle of humanity and the idea of human rights grew out of religious doctrines. Every religion can furnish examples of this benign aspect of religious belief.

But religion has its dark aspects as well: precepts and beliefs that encourage the suppression of and cruelty towards adherents of other religions. There is a well-known saying to this effect: “The more heavenly the ends, the more devilish the means.” No religion is immune to this temptation. 

It would be false to blame wars, wanton cruelty towards human beings and crimes against humanity only on religion. Religious doctrines have often been only a pretext for violating human rights; the actual reasons were quite other: glory, the struggle for power or economic resources, racism, xenophobia, and so on. 

An extracurricular approach such as that presented in this chapter might be instructive, although religion is ambivalent on the subjects of war and peace. There are three reasons for considering religious beliefs:

First, there are pragmatic reasons for examining religions. They are part of the cultural heritage of mankind. The same holds true for philosophical systems or Weltanschauungen (that is, systems of thought that underlie our view of the world). Indeed such systems often address, among many other issues, questions similar to those with which international law is concerned. In one of his Hague lectures, Philip Jessup suggested that one could turn to an expert in international or transnational law as one would, ordinarily, turn to a knowledgeable pharmacist
. As a consequence, to turn to religion – as well as to other fields of knowledge – is to use it as an inspirational source for the law, as a guide that might promote the understanding and interpretation of the law in force and as a means that might shape or develop it. 

The second reason is linked to the aspirations of international law. Its very nature requires international law to base itself on a system of universal values. Nevertheless, despite all the solemn assurances to the contrary, the principles and rules of the international legal order are overwhelmingly the product of the West. This is no less true of the codification of international humanitarian law. The West regards itself as a club of “civilized nations.” But the darkness of Western history makes this a difficult claim to sustain, makes it difficult to assert with any conviction that the West has achieved an exceptionally high level of civilization.
 Therefore, Eastern values have to be given their place in the system of international humanitarian law if this body of law is to be truly universal.

The third reason for being interested in the religious contexts of humanitarian law is this: it can be easily shown that law as such is powerless if it is not backed by forces beyond the legal system, such as customs, public opinion or – religion. Durkheim characterized emotional experience as the element that differentiates religious systems from systems of rational ideas. Religious experience encourages the believer to confront the daily challenges of life. This feeling of encouragement and support is often stronger than any rational consideration: in obedience to their religious convictions, believers may be prepared even to sacrifice their lives. Legal regimes are especially fragile in times of war. Throughout history, religion has been an extremely powerful force: acting with or against the law, supporting or endangering it
. It may be rewarding to look for elements in religious traditions that are in accordance with the principles of humanitarian law. 

II. World religions and world views

It may be appropriate to briefly reflect on six of the world’s major religions: Confucianism, Hinduism, Buddhism, Christianity and Judaism, and Islam. We shall consider them in the light of the contributions they have made to the system and concepts of modern international humanitarian law.

A.
Confucianism

For two-and-a-half thousand years Confucianism, together with Taoism, dominated cultural life in China. But by 1911, when the Qing dynasty was overthrown and Sun Yat-sen established the Republic of China, the challenge to Confucian traditions had grown steadily. Then, in 1949, Mao Zedong established a communist State, the People’s Republic of China. The new regime vigorously sought to eradicate long-established values, and did so with a certain ferocity during the dark years of the Cultural Revolution (1966-1976). In recent years, the so-called “Fourth Generation” of leaders of the Chinese Communist Party has increasingly appealed to communal values that are closely modelled on Confucian ideals. Some scholars even think that today Chinese thought is largely marked by Confucianism
.

Although Confucianism does not venerate divinities, it may be said to conform to Durkheim’s definition
 of religion. Ancestor worship is the ritual centre of Confucianism. Confucius (551 BC - 479 BC) had no revelatory religious experiences, or Urerfahrung and was not a mystic. He was a political figure - on occasion a minister in governments and at other times, a counsellor to them - and a teacher: he taught people how to lead good, orderly and responsible lives. His interests lay in public life and he insisted on the importance of engagement in public affairs.
 Confucius also taught that archery was one of the means by which people can develop their characters in a spirit of moderation was. The main scriptural text of Confucianism is the Analects. A collection of sayings, stories and anecdotes of Confucius, it was written down, or assembled, by his students. The word itself means “conversation.” It is very difficult to extract a coherent system of belief, or of thought, from the Analects. One passage treats the question of an army of common people, a militia: 

“The Master said, Let a good man instruct them for seven years, and the common people will be capable of military service. The Master said, To fail to instruct the common people in warfare - you could call that throwing them away.“
 

Confucius hunted; he did not spare animals. The Analects say that he did so in a spirit of moderation: 

“The Master fished with a pole, and did not use a net; when he hunted, he did not shoot roosting birds.”

His interest in warfare
 and his attitude towards animal lead to two remarks. First, Confucius puts forward the idea that people must be taught how to do battle; he stresses the importance of instructing warriors. And he believes that animals, not being the equals of human beings, need not be spared. However, when it comes to human beings, as in other religions, the “Golden Rule” (“What you don’t want to suffer, do not inflict on others”
) is known and contained in the Analects
.
Confucius lived before the so-called ”Warring States period” during which practical and successful theories of state management and of warfare were pressing needs for princes. Confucius was not the only one to develop something resembling a theory of governance. But his philosophy was the most successful of all and its effects on Chinese thinking are discernible even today. He had a great veneration for the Duke of Chou whom he believed to be the ideal ruler. According to Confucius, it was only by setting a perfect personal example himself that a sovereign could legitimately rule over his State. A just sovereign had a so-called “Mandate of Heaven.” But this mandate could be forfeited by immoral behaviour and, therefore, revolting against an unjust ruler was a just means for re-establishing a harmonious reign.

It is the philosopher Karl Jaspers’ view that: 

“Central in the world view of Confucius is man’s (a human being’s) nature which he called Yen. Yen is humanity and morality at the same time. To act according to Yen does not mean to act in accordance with a specific law, but in accordance with what gives value to all specific laws and, at the same time, strips them of any claims to absolute value. For Confucius, Yen lies in what he calls measure and middle or centre.”
 

Confucius’ theories were developed and propagated by his followers. The most important of them is Mencius (371 – 289 B.C.) His book, the Mengzi, (The Works of Mencius) is one of the canonical texts of the Confucian tradition. Mencius saw nothing good in war, but he believed that war might be necessary to liberate an oppressed nation. And he regarded the right to self-defence as consistent with the duty to treat other people with love. To Mencius, the people were more important than the State. 

However, Confucius’ ideas did not go unopposed during his lifetime. His teachings were criticized by Lao-tse, the founder of Taoism. Both Confucianism and Taoism rely on belief in the existence of the Tao.
 While the word “Tao” itself translates as “way”, “path”, or “route”, or sometimes more loosely as “doctrine” or “principle”, it is often used philosophically to signify the fundamental or true nature of the world. The aim of both schools is the same: realizing harmony in the world. But they differ in the way this harmony should be attained: While Taoism underlines the principle of wu-wei (non-intervention, not forcing things to happen), Confucianism emphasizes the importance of virtuous conduct. Lao-tse vigorously defended his theory of governance by his critics of Confucius’. His book, the Tao Te King, presents Lao-tse’s teachings in the form of poetry. 

Stanza 31 of the Tao Te King treats the subject of war and weapons. Weapons are nothing good and not a ruler’s first choice. War is nothing to be proud of, the stanza goes, but gives reason to prepare for funerals 
. 

In Stanza 69, the principle of compassion is mentioned in verse 10: 

“Once battle is joined, who gives way wins.”
 
The The Art of War by Sun Tzu was written during the “Warring States period.” It is the “earliest extant strategic book in human history”
. The author united Confucian thinking, Taoist principles and strategic know-how. To him, the best way to wage war is “not battling”, but win without fighting: “Neutralizing an adversary’s forces without battle is absolute perfection.”
 One should go to war only if there are extremely persuasive arguments to do so
. If a commander, or a warrior, knows his army’s or his own personal resources and weaknesses, the battleground and, especially, his adversary’s weaknesses and strengths, it is not difficult to choose an adequate strategy for winning a war.
It is important to note that “not battling” is a strategic tactic, not a basic principle of warfare. There is no mention of defensive warfare anywhere in the book. 

Besides the principle of humanity, deduced from the idea of “ren” (“human”), none of the essential principles of international humanitarian law can be said to exist in early Confucian thought. The questions that Confucianism tackles belong more to the realm of the jus ad bellum than to that of the jus in bello. 

B.
Hinduism

India is a vast and ancient land, and throughout its history, princes and kings have done battle with one another. Wars were frequent before all the warring States were united. The term “Hinduism” covers a large variety of beliefs, both polytheistic and monotheistic. What they all have in common is belief in a cycle of birth and rebirth that follows the law of karma and the caste system.

The caste system is the key to understanding Hindu rules of warfare. The aim of a Hindu’s life is to collect good karma and thus avoid rebirth. Good karma depends on one’s own actions, but actions may be said to be good only if they are in accordance with the duties imposed by one’s own caste. A warrior (kshatriya) belongs to the second caste, below the priests (Brahmins) and above the agriculturists and traders (vaishyas). In addition to doing battle, which is the only duty imposed on his caste, a warrior must possess a number of qualities
. But warfare did more than confer legitimacy on the warrior’s caste status. Fighting was also considered an honourable profession. In other words, for warriors, war was a vocation, a means of collecting good karma and one also of earning their livelihood. A number of ancient Indian texts exalt the ideas of honour, bravery, intrinsic values, and glory. If the warrior wages war virtuously, he will do no harm to his karma. Indeed, in the Bhagavad-Gita, a section of the Mahabharata
, it is the God Krishna himself who stresses the warrior’s duty to fight. Although the importance of the Bhagavad-Gita in ancient India is a matter of scholarly dispute, today it is considered to be one of the most important texts of Hinduism
. 

Between 200 BC and 200 AD, an unknown author composed the Manusmriti or the Code of Manu. The Code of Manu is based on traditional religious and social precepts. Addressing itself to kings and warriors, it emphasizes the importance of fighting virtuously and provides detailed rules on the conduct of war: first, negotiations have to be conducted; then, gifts have to be offered; after that, a veiled threat may be made; a conflict between States – Dharma Yuddha – is permissible only as a last resort
. 

But Hinduism did not develop rules only for the jus ad bellum. It also established detailed laws on the methods of warfare, on the weapons that may be used, on the treatment of prisoners of war, and on the persons to be protected. Some examples: 

· Ancient India recognized the distinction between combatants and non-combatants
.
· Only when warriors who were equally armed fought one another was fighting regarded as virtuous
.
· The means of destruction were required to be proportional to their ends
.
· Weapons that caused unnecessary suffering were forbidden, as were those that caused destruction on a large scale
.
· Medical assistance should be given to the wounded soldiers of the enemy

· Aged men, women, children and those in retreat should not be killed
.
· Fruits, flower gardens, temples and other places of public worship should be left unmolested

· A conqueror may not strike any of the following: a person who joins the palms of his hands in supplication, persons who are in flight, someone who is sitting, and anyone who says, “I am thine”
.
This short list shows that the law of war in ancient India was very well developed. The basis of these rules, and their motive force, is not belief in the dignity of every individual human being, but the law of karma. 

C.
Buddhism

Buddhism was founded by Siddhartha Gautama (563 BC – 483 BC), a Hindu prince and member of the family that ruled the Shakya kingdom; he was given the title of “Buddha”, “the Enlightened One” after he had attained a stage of enlightenment, or spiritual awakening. Buddha was moved by the sorrows that afflicted mankind, the sorrows that exist in the world. He wanted to break the cycle of rebirth and bring an end to suffering in the world, to help people escape the cycle of rebirth and attain nirvana. He considered war to be one of the main causes of the immense suffering of humanity, because it is prompted by greed, revenge, and pride.

Buddhism added to existing patterns of thought by introducing an entirely new dimension: compassion. The Buddha taught that in order to live virtuously, one must forget the self and set about acquiring an immense compassion for all living creatures; as a consequence of this one will come to accept that all human beings are equal. A system of social division, like the Hindu caste system, is inconceivable in Buddhism.

The belief that all human beings are equal means that Buddhism is intrinsically pacifist: its attitude is that war should not exist at all. But war is an inescapable reality and so it is not surprising at all to find that – in a jus ad bellum context – the legitimacy of wars of self-defence was being discussed by Buddhist scholars. But Buddha himself, although he belonged to the warrior caste and had received excellent training in the arts of war, did not condone warfare at all. Even when the kingdom of his forbears was attacked and destroyed he did not take up arms. As a consequence of the lack of guidelines given by the Buddha himself, the ancient Hindu rules of warfare were applied.
 The basic Buddhist principle of compassion softened these rules and tilted them toward humanitarian belief. 

It is important to mention the differences between the three main strains of Buddhism
. Theravada Buddhism allowed laymen to defend themselves from attack. In Mahayana Buddhism, interpretations of doctrine were always closely linked with the political practice of the State, and therefore its character varied from place to place. Zen Buddhism
 develops to perfection the idea of the nullity of everything: it teaches that even the distinction between killing and non-killing should be abandoned. Vajrayana Buddhism has taken up the theory and practice of “liberation through killing”: by transforming evil into good, the Buddhist liberates himself from the material world. In other words: the Buddhist “kills” the evil within himself and liberates himself by doing so. In Vajrayana and in Zen Buddhism, the term “killing” is not meant to be taken literally: in this context, “killing” means overcoming one’s attachment to the things of this world – but the potential for misuse is obvious. 

The Eightfold Path embodies the practical aspects of Buddhism. Buddhist ethics rely on the interpretation of these eight injunctions, two of which clearly concern warfare and the trade in arms: “right action” and “right livelihood.” The first enjoins Buddhists to conduct themselves peacefully and to abstain from actions that destroy life. The second means that a Buddhist should follow no profession that harms others, such as soldiering does. The principle of “right livelihood” explains why Buddhism categorically condemns trafficking in arms and prohibits the slave trade. 
Buddhism’s main contribution to international humanitarian law is the idea of respecting all forms of life. Two thousand years ago, Buddhism formulated the principles of mankind’s trusteeship of the world’s resources. Buddhism would comprehensively prohibit the destruction of crops and of flocks, the deforestation of an enemy’s territory, the poisoning of water and soil, the contamination of the atmosphere, and all other forms of environmental damage.

Judge C.G. Weeramantry, in a separate opinion to the ICJ’s “Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons,” made the following observations:

“The Buddhist tradition (…) would not countenance the taking of life, the infliction of pain, the taking of captives, the appropriation of another’s property or territory in any circumstances whatsoever. Since it outlaws war altogether, it could under no circumstances lend its sanctions [sic] to weapons of mass destruction – least of all to a weapon such as the nuclear bomb.

According to Buddhism there is nothing that can be called a ‘just war’ – which is only a false term coined and put into circulation to justify and excuse hatred, cruelty, violence, and massacre. Who decides what is just and unjust? The mighty and the victorious are ‘just,’ and the weak and the defeated are ‘unjust.’ Our war is always ‘just’ and your war is always ‘unjust.’ Buddhism does not accept this position.”
 

The principles of non-violence and compassion render – or so it seems – any Buddhist discussion of jus in bello almost a contradiction in terms. But the history of just two countries, Japan and China, shows that even a pacifist religion like Buddhism can be used to support violence and warfare. 

The interpretation of Buddhism as approving of warfare, which was advanced by a school of Zen Buddhism school before and during World War II in Japan was, inter alia, based on a story in the Upaya-kaushalya Sutra regarding the actions of the Buddha (Shakyamuni) in a previous life, when he was still a bodhisattva. According to the story, the boddhisattva Shakyamuni killed a robber “out of compassion” for the persons threatened by the robber
. This argument, of killing “out of compassion,” combined with the principle of bushido (the way of the warrior), enabled Zen Buddhism to lend its active support to the imperial army and navy of Japan by. From the outset, Buddhism in Japan was expected to serve and protect the State, which included helping to attain victory on the battlefield
.

The best expression of the Buddha’s original teachings on violence can be found in the Dhammapada, which clearly does not endorse violence: 

“Not by enmity are enmities quelled, 

Whatever the occasion here. 

By the absence of enmity are they quelled.

This is an ancient truth.” 

And: 

“All are frightened of the rod.

Of death all are afraid. 

Having made oneself the example, 

One should neither slay nor cause to slay.”
 

Karl Jaspers observed that Buddhism, which teaches compassion for all living beings and deplores aggression, was the only world religion that had known neither violence nor the persecution of heretics; it abstained from inquisitions, witch trials, and crusades.
 This statement must be qualified. History shows that Buddhism did not advocate massacres to advance the spread of the religion (war carried out in the name of religion with underlying State interests). But Buddhism provided spiritual support for war that was motivated by State interests (war carried out in the name of a nation-state with underlying religious interests). As soon as a religion forms a close relationship with a State, the original intentions of its founder are not only endangered but, usually, also distorted. Buddhism is – unfortunately – no exception. 

D.
Judaism and Christianity

The three religious or philosophical traditions we have discussed so far do not consider human beings to be unique and the highest forms of life. When we turn to Judaism and Christianity, we encounter two religions that are oriented quite differently: the uniqueness of every individual - the creation of the one true God - is a fundamental principle in both.

Judaism 

Judaism is not only a religion but also a system of laws. The 613 commandments of the Torah regulate the daily lives of Jews in conformity with God’s will. The Torah reiterates that Israel is God’s chosen nation – and this implies that it is the duty of Israel to follow God’s will for the sake of its survival. 

The Torah frequently addresses the subjects of war and violence: Yahweh, the God of Israel, is often described as guiding Israel in its wars; and war itself is considered to be a legitimate instrument of politics, if it is waged in obedience to God’s will. The Torah names two categories of virtuous war: obligatory war (milchemet mitzvah) and optional war (milchemet hareshut). The great Jewish scholar Maimonides (1135/8 – 1204) commented: 

“A King should not wage (any other wars) before a milchemet mitzvah. What is considered as milchemet mitzvah? The war against the seven nations (who occupied Eretz Yisrael), the war against Amalek, and (a war) fought to assist Israel from an enemy which attacks them. 

Afterwards, he may wage a milchemet hareshut, i.e. a war fought with other nations in order to expand the borders of Israel or magnify its greatness and reputation.”

Optional wars underlay the principles laid down in the book of Deuteronomy (20: 1 – 20). Wars undertaken to extend the limits of the Holy Land belong to this category. But the king or military leader of biblical Israel had to be certain of God’s approval, or his blessing, before pursuing war for such a purpose. A war waged in the absence of divine sanction could not be called virtuous. Deuteronomy first stresses the importance of the steadfastness of the soldier’s belief: his faith in God must be strong. It then lists other conditions that must be met before a man can join battle: 

“5 The officers shall say to the army: ‘Has anyone built a new house and not dedicated it? Let him go home, or he may die in battle and someone else may dedicate it. 

6 Has anyone planted a vineyard and not begun to enjoy it? Let him go home, or he may die in battle and someone else enjoys it.

7 Has anyone become pledged to a woman and not married her? Let him go home, or he may die in battle and someone else marries her.’

8 Then the officers shall add, ‘Is any man afraid or fainthearted? Let him go home so that his brothers will not become disheartened too’.”

The Torah states that before waging war, Israel must offer terms of peace to an enemy city
; and it forbids the cutting down of fruit trees
.

Deutoronomy (20:16 – 17) also mentions obligatory wars. These are wars ordered by God himself against the so-called “seven nations” and, especially, Amalek
: 

“16 However, in the cities of the nations the LORD your God is giving you as an inheritance, do not leave alive anything that breathes. 

17 Completely destroy them—the Hittites, Amorites, Canaanites, Perizzites, Hivites and Jebusites—as the LORD your God has commanded you.”
 
The Hebrew word for the decree to exterminate an entire people is herem. This kind of war, herem, has been known by the people in the Moabite area at the time of Amalek’s attack.
. Yahweh’s ordering the genocide of the Amalekites - Deuteronomy 25:17-19
 - is not a unique event
. 

The text that describes the battle between Amalek and Israel
 is open to several possible interpretations. The difficulty of identifying a historic Amalek people has led some scholars to conclude that the word must refer to something other than a race of human beings, that, in fact, “Amalek” is symbolic of all the evil on earth. Thus, everything that threatens God-given existence of Israel is similar to Amalek and must be defeated. When the text is subjected to the methods of literary interpretation, it appears that the emphasis of the story is on the prayer, not on the battle. The battle is decided by faith, the belief in God’s presence, and not by the weapons and strategy employed by Joshua. Combining these two interpretations yields this conclusion: the evil in the world will be defeated by God, provided Israel believes in Him and obeys only His will and not its own. But even scholars who believe in the immutability of the text, and therefore resist literary methods, conclude that this enigmatic text has no consequences for today’s military operations
.
Members of the Jewish Diaspora live all over the world and have participated in the development of international law in the West. Therefore, Jewish scholars have traditionally adhered to the principle that only defensive war is allowed as well as to the basic rules of international humanitarian law. The reaction of Rabbi Shlomo Goren (1917 – 1994) - head of the Military Rabbinate of the Israel Defense Forces and, afterwards, Chief Rabbi of Israel - to the Israel Defense Forces’ Doctrine Statement
 may serve as an example:

“Human life is undoubtedly a supreme value in Judaism, as expressed both in the Halacha and the prophetic ethic. This refers not only to Jews, but to all men created in the image of God.” 

Christianity

Jesus of Nazareth, a Jew, believed that Judaism was in need of reform. Because his views were not accepted by the Jews, a new religious movement grew out of Judaism: Christianity. Instead of underlining the importance of following all the commandments of the Torah, Jesus stressed the importance of love, compassion and respect for other human beings. He rejected unconditional and absolute legality. He admonished the scribes who championed legal or legalistic Judaism. This was a radically new, a revolutionary, approach.

The freedom of the individual, which is evident in Jesus’ actions, is a fundamental element in the Christian ethos. Such freedom could not be based on the law, but only on love. Yet no true law is ever destroyed by love; it is merely absorbed and contained
. In the Sermon on the Mount, Jesus tells his listeners:

"You have heard that it was said, 'Eye for eye, and tooth for tooth.' But I tell you, Do not resist an evil person. If someone strikes you on the right cheek, turn to him the other also.”

And:

"You have heard that it was said, 'Love your neighbour and hate your enemy.' 44But I tell you: Love your enemies and pray for those who persecute you, that you may be sons of your Father in heaven. He causes his sun to rise on the evil and the good, and sends rain on the righteous and the unrighteous.”

This was an entirely new approach. The principle of retaliation, an eye for an eye, may well have been aimed at reducing the severity of punishment and the spread of violence. It says: you may take only an eye for an eye, and not a life for an eye. But Jesus asked his followers to refrain from even this. He aimed not to contain, but to abolish violence:

“Blessed are the peacemakers: for they shall be called the children of God.”

Jesus preached non-violence, loving one’s enemy, and turning the other cheek. This leads to something akin to the Buddhist attitude to war: all wars are illegitimate. But in contrast to early Buddhist teachings, the New Testament contains violent expressions and images and threatens unbelievers with divine retribution. 

For instance, Jesus says, in a passage in the Gospel according to Matthew (10:34): 

“Think not that I am come to send peace on earth: I came not to send peace, but a sword.”
 
If the word “sword” was meant to be understood literally, we would be faced with a contradiction: it would be difficult to reconcile what Jesus says in this passage with his most important message: the ideas of love and respect. However, Christian scholars argue that this use of the word “sword” is figurative
. 

When the Gospels were written, Christianity was a small messianic movement within Judaism. As it spread, questions about whether a Christian ought to serve in the army began to arise. In early Christianity, this dilemma was insoluble, as shown by the legend of the martyrdom of the Thebaic legion.

But the adoption of Christianity by the late Roman Empire, as its official religion, necessitated a new approach. In response to these needs, and especially for the task of persecuting heretics, St Augustine developed in De civitate Dei the theory of the “just war.” Basing himself on a biblical parable – according to which, a man invites people to a banquet at his house, and on being turned down by all of them, tells his servant to go out and find others and force them to come (Luke 14: 12-23) – Augustine argued that it was not unjust to force people to enter the house of God. If a specific war – so the Augustinian doctrine goes – is waged to help others, to free others from violence, suppression or other difficult situations, then violence and war are legitimate. In this way, St Augustine used the fundamental Christian principle of charity to legitimize war
. 

The Augustinian theory of the legitimate use of force to achieve spiritual ends was first applied during the Latin Christianity of the West; eventually, it permitted the use of force to propagate Christianity. Contrary to all the teachings of the early Church, wars were waged to convert the heathen, to spread the gospel, and to combat heresy. The Crusades were perceived as just wars for they aimed only to reclaim the fiefdom of Christ: the places touched by his feet, ubi steterunt pedes eius. Here, we find a powerful concoction of religion, chivalric ideals, and the cult of relics. It was believed that the Crusades had been approved by Christ Himself since the Pope, as the spokesman of Christ, was said to have personally called people to arms (thus furthering his aims in his conflicts with the German emperor).

For centuries, the Church was a political power with its own political interests. Nevertheless, in 1139, the Second Lateran Council prohibited weapons “which were too cruel to be used in warfare – the crossbow and the siege machine, which were condemned as ‘deadly and odious to God’.”

The Reformation split Christianity. Protestantism stressed the importance of the individual conscience and developed (Calvinism excepted) no hierarchy
. As P.H. Kooijmans has written, Protestant lawyers who wrote about international law “did so much more as individual Christians than as representatives of one of the main branches of the Christian religion”
 but “the influences of Protestantism on the development of international law cannot always be sharply distinguished from those of Catholicism.”
 

Because of the structure of the Catholic Church, Catholicism was able to develop guidelines for the development of international law. During the papacy of Leo XIII in the 19th century, the Catholic Church mediated in the conflict between the German Empire and Spain. This was a pivotal event. Although the Salamanca school under Vittoria and Suarez had already developed a theory of natural law based on the idea of an international community, it was from this point that the Catholic Church began to take part in developing the guiding principles of international law.

Catholic doctrine has two distinguishing features: the fundamental dignity of the human person and the theory of bonum commune (“the common good”). The first is the guiding principle
 of Catholic teaching. Everybody is created imago Dei, in the image of God, without discrimination by race. The doctrine of human dignity is closely linked to the theory of bonum commune ( To develop his talents, every person needs the community. In later centuries, the meaning of “community” was expanded until it meant “world community” in the philosophical theories of Vittoria and Suarez. Gaudium et Spes - the Pastoral Constitution on the Church in the Modern World, which was published by Pope Paul VI on 7 December 1965 - contains the Catholic church’s last official pronouncement on the subject of the relationship between the individual and the community
.
The Augustinian theory of “just war” became limited to defensive wars. The Second Vatican Council took up the guidelines of the encyclical letter, Pacem in Terris, published first by Pope Paul VI on 11 April 1963 in the Pastoral Constitution “Gaudium et Spes”, which condemned warfare and stressed the importance of nuclear disarmament and the illegality of nuclear weapons
. Basing its arguments on natural law, and on the principle of absolute pacifism demanded by Jesus of Nazareth and the main doctrine of compassion, love and true brotherhood, the Council iterated the importance of the principles of international law
. Article 2308 of the new Catechism of the Catholic Church, published in 1997, declares that “All citizens and all governments are obliged to work for the avoidance of war.”

On the subject of conduct on the battlefield, the Catholic Church refers to international humanitarian law and demands observance of the obligations imposed by it during war
. From the Second Vatican Council on, the teachings of the Catholic Church have been centred on the subject of “peace”
. Since 1968, 1 January has been Catholic World Peace Day, a day on which to reflect on the question of achieving and keeping the peace all over the world. 

Compared to the injustices of the past, these are small steps. But although there are still movements and groups within Christianity that promote “holy wars” in the name of religion, significant efforts are being made to reinvigorate the original teaching of Jesus of Nazareth. 

E.
Islam

Of the approximately fifty States with a Muslim majority population, fifteen have declared Islam the official religion and themselves Islamic Republics. The Sharia, or Islamic religious law, is their common ground. It is important in family and inheritance law and sometimes in commercial law, but less so in international relations. In most of the Islamic States, religious and secular law co-exist. Islamic States are parties to modern treaties of humanitarian law and the principle of pacta sunt servanda is formally acknowledged by Islamic law
.
Like Judaism, Islam is both a religion and a system of laws. The term “Islam” means “submission to God” and expresses the principal belief of the religion: absolute devotion to Allah is the requisite to a virtuous life. 
The basis of Islam is the Koran, revealed to the Prophet Muhammad in Mecca and Medina from 610 AD on. Together with the Sunna of the Prophet, ijma and quiyas
, the Koran
 forms a religious legal system: the Sharia
. 
The revelations the Prophet received in Mecca and Medina differed in their substance. The Muslim community in Mecca was small. At that time, Islam’s main aim was the overthrow of polytheism. It made no mention of wars against non-believers. However, in Medina, the community faced political problems. It had grown and that created a need for greater organization. So, the revelations that the Prophet received in Medina shifted in content: from general, religious revelations to specific, politically relevant ones
. 

Islam divides the world in two parts: dar al-harb (House/Abode of war) and dar al-Islam (House/Abode of Islam)
. These two parts are permanently at war, but it is war that does not involve the use of arms
.

The Sharia also deals with the use of force. Sura 2:190 of the Koran, which is relevant for both jus ad bellum and jus in bello, says:

“Fight in the cause of God those who fight you, but do not transgress the limits for God loveth not transgressors.”

The Koran permits the use of force only when it is needed to defend oneself and to propagate Islam. According to the teachings of Islam, as expressed in an authoritative Sunna
, before war is declared against him, an adversary may choose between the following: conversion to Islam, a peace treaty with Muslims that includes the payment of a tax, or war. If the adversary inclines towards peace, the Koran states that the Muslim warrior should do so as well. As we can see, warfare is made the last resort.

The following verses indicate when fighting is permitted: 

“Permission (to fight back) is (hereby) given to those against whom war is made
; and God is Most Powerful and Able to support them. 

(They are) those who have been wrongfully expelled from their homes (for no cause or reason) except that they say ‘God is our Lord’.”
 
These verses “illustrate the reason for the legality of war, namely that Muslims are oppressed by others (the unbelievers)”
. 
The most categorical approval for the use of force can be found in sura 9 of the Koran. These verses are considered to be among the last revelations received by Muhammad:

“But when the forbidden months are past, then fight and slay the Pagans wherever ye find them, and seize them, beleaguer them and lie in wait for them in every stratagem (of war); But if they repent, and establish regular prayers and practise regular charity, then open the way for them; for God is Oft-Forgiving, Most Merciful.”
 

And:

“Fight those who believe not in God or the Last Day, nor hold that forbidden which hath been forbidden by God and His Apostle nor acknowledge the Religion of Truth (even if they are) of the People of the Book, until they pay Jizya with willing submission, and feel themselves subdued.”

These verses show the shift in content mentioned above: in Medina, the first Muslim community had to fight for its existence and the revelations received by the Prophet/Muhammad grew more belligerent
. At first, the Koran granted legitimacy only to war waged for defensive purposes; but the last revelations permit the undertaking of war to propagate Islam. A certain evolution cannot be denied
. 

With regard to jus in bello, the Sharia regulates, in detail, the conduct of the Muslim warrior:

· Muslim armies are not allowed to cheat, betray trust, or mutilate 

· Certain categories of non-combatant are inviolable: children under 15 years of age and women; very old, blind, crippled, disabled and sick persons, as well as lunatics and idiots; priests, monks and hermits. If a protected person takes part in battle, he or she loses protection 

· It is forbidden to cut down a fruit-bearing tree, slaughter a goat or cow or camel except for food. In general, the destruction of property is forbidden – unless it would contribute to the prosecution of war 

· It is forbidden to burn enemy warriors alive and the killing of one’s father, should he be fighting alongside one’s enemies, is not permitted

· Combatants must not be subjected to unnecessary suffering 

· Concerning prisoners of war, there is a system of ransom and release. If the enemy embraces Islam before or after capture, he will not be held prisoner. The Koran itself orders that prisoners of war be treated well
· Taking the spoils of war is permitted, in consequence of ancient tribal customs
Particularly since 11 September 2001, there have been heated debates on jihad, within the Muslim community and beyond. Jihad means “effort”: the struggle, inner and outer, to serve Allah. Jihad should first of all be an inner struggle against one’s own temptations and the evil (Greater jihad). And after that it can be directed outwards to defend Islam against attacks, apostates, polytheists and scripturians (Lesser jihad).

The words “holy” and “war” do not appear in combination in the Koran. The militant tribal culture had marked Muhammad and had therefore, from its inception, influenced the new religious movement.
. No other religion has spread so far and so fast through conquest as Islam did in the few centuries after the Prophet had received his revelations. Nevertheless, comparatively few verses in the Koran touch on war and violence. The words “mercy” and “peace” occur more frequently than does “jihad.” 

Terrorist acts, particularly suicide bombings and aircraft hijackings, have had a great influence on the Western vision of Islam. The Koran is often used to justify terrorism, the use of clandestine violence against non-combatants for political ends
. Although there are verses in the Koran that permit the use of force, it cannot be claimed that they give legitimacy to terrorism as well. Feeling threatened by secularism, for instance, does not give anyone the right to use clandestine violence. As Abdullahi Ahmed An-na’im has said, “As long as these threats and influences are non-violent, Muslims are entitled to respond only in non-violent ways.”

Modern Islamic scholars
 have made impressive efforts to take into account the historical background of the Sharia. But their success is to a large degree dependent on their being able to work in an open, pluralistic society that is supported by a liberal constitutional order.

III. Concluding remarks

Religions have pertinence for international humanitarian law for a number of reasons. On the one hand, they provide a rich fund of doctrines and principles, practices and philosophical systems, many of which are now recognized as binding under international law. In many respects, religions promote the same values and goals as the system of international humanitarian law. On the other hand, religion has not always been benign. It has also been the cause of violence, persecution and social disruption. In many cases, it was the source of suffering and of destruction. It has not only a constructive but also a dark, destructive side, or, in the words of the Roman poet Lucretius: “Tantum religio potuit suadere malorum”
 (So potent was religion in persuading to evil deeds).
What role, then, should religion play within the legal system?
 Perhaps that of a support for international humanitarian law. Religion has a power which is higher than that of the legal system. That is because legal rules are, of necessity, abstract and exclusively rational, and do not appeal forcefully to the imagination and the emotions, whereas religious ideas or principles, using images and stories, are an integral aspect of human existence. It is important for international law to use the resources of religion, for the law cannot make as forceful an appeal. Religion can teach compassion or rather awaken the compassion that is inherent in humanity. It is up to international lawyers to explain, disseminate and implement the principles and rules of international humanitarian law; and to stress that these rules are not abstract legal constructs imposed by technocrats, that, in fact, they reflect fundamental values shared by many civilizations. 

Although religion can contribute to the effectiveness of humanitarian law, it should be clearly understood that the rule of law takes precedence over religion. Most religions claim to embody truths that are unique, universal and eternal. Some theocratic regimes even claim to be above the law. This cannot be accepted in the light of international law, which is inclusive and universal in scope and is - based on treaty, custom and general principles of law - binding on all States and on all other relevant actors: pacta sunt servanda. Nothing, not even religion, is above the law. 

The precedence of the rule of law has several consequences. First: The individual right to freedom of religion is an element of the rule of law. That fundamental right of the individual ranked first among the “four freedoms” proclaimed by President Franklin Roosevelt as a cornerstone of the evolving order of human rights. And it seems no accident to me that at the Congress of Berlin in 1878, religious freedom was declared the basis for the emancipation of the Balkan States. It is as if the statesmen assembled in Berlin had foreseen the wars of ethnic and religious identity and the practice of ethnic cleansing that would take place in the Balkans more than a hundred years later. Religious freedom is the backbone of a secular order. It provides religious groups and institutions with opportunities to be heard but it also restricts their ability to abuse religion (by using it to justify cruelty, for instance). The individual right to religious freedom finds its fullest realization in an open, democratic and secularized society
. It is only within such a social framework that critical discussion of religious questions is possible. 

Second: Most of the religious texts in existence contain principles that are compatible with modern international humanitarian law. All religious texts have to be subjected to fresh interpretations periodically and there is an urgent need for using the methods of literary studies for this purpose. It is only by doing this that the historical background of a religious prescription can be discovered and the intent of a religious text discerned. Religious teachings and traditions need permanent critical re-reading; what is required is a contempory understanding of such texts, and an interpretation grounded in a modern system of values. Religious texts and customs have to be interpreted in the light of historical changes and the overriding considerations of human rights and humanitarian law.
 Recent suggestions for the re-interpretation of Sharia law may yield promising solutions. Yet this process can not be dictated by outside institutions. 
International institutions like the ICRC and others were built into the international legal system with one purpose: to incorporate the ethical principles proclaimed by various religious traditions while being open to cooperate with members of all creeds and religiously neutral in their own functioning. That means that the religious beliefs and practices of the people in need of help are accepted – if they are in accordance with the basic principles of human rights and international humanitarian law. No violation of these principles can be justified on religious grounds. For instance, it cannot be tolerated that only men are entitled to medical assistance 
.

To sum up: international humanitarian law and religious tradition both exist for the benefit of human beings. Although their relationship may be difficult sometimes and marked by tensions the two systems are not necessarily in complete opposition, they can support, rather than rival the law. Where religion can strengthen the respect of international humanitarian law, it should receive every encouragement to do so. 

CHAPTER FIVE 

INTERNATIONAL HUMANITARIAN LAW IN A GLOBAL ERA
“The death toll from small arms dwarfs that of all other weapons systems — and in most years greatly exceeds the toll of the atomic bombs that devastated Hiroshima and Nagasaki. In terms of the carnage they cause, small arms, indeed, could well be described as ‘weapons of mass destruction.’ Yet there is still no global non-proliferation regime to limit their spread, as there is for chemical, biological and nuclear weapons.”






- Kofi Annan

In this chapter we will take a broad perspective, a departure from the prevailing practice of studying international humanitarian law from a narrow angle of vision. Our emphasis will be on some of the new developments in contemporary armed conflict, the economic apects of warfare and their implications for humanitarian law. We will study the changing nature of warfare, the economic incentives provided by contemporary wars for various actors as well as the latter’s opportunities in a globalized economy. There will be a particular focus on the exploitation of natural resources and the arms trade. At the end of this chapter, I will take up the issue of responsibility.
Basing themselves on the ideas of Immanuel Kant, many free-trade theorists have argued that opening up economies has a pacific effect because – through division of labour and specialization in only a few commodities – nations become interconnected and, more importantly, interdependent. Living standards would rise because each nation would concentrate on the commodities that it can produce most efficiently, which are then traded for commodities for whose production it does not have the necessary resources. Waging war would then be irrational because the costs of war and of lost trade would be disproportionately greater than any gains that might accrue through war. The homo economicus approach tells us that peaceful relations are economically rational because war costs a lot more than it brings in
. From a macroeconomic point of view this is certainly true. But we must bear in mind that the opening up of economies and the great increase in trade relations has created, on the microeconomic level, opportunities for various private actors, including those who will benefit from war. These actors may have a genuine economic interest in supporting or instigating armed conflict. Many of the new actors discussed in this chapter benefit from the global economy. Regulation and overview are far from being comprehensive and the world’s harbours offer innumerable hiding places for all sorts of commodities. 

For us, war in the context of a globalized economy is of great relevance: we want to know what the implications are for international humanitarian law. Against the background of the changing nature of war, four crucial issues are taken up and discussed in the following pages. First, a number of new actors have mounted the stage. Among them are private military and security companies whose numbers are growing rapidly. During the last two decades, the provision of private military services has become a multi-billion dollar industry. Today, these companies fulfil virtually every function that had once been the exclusive domain of the regular army. The second issue we are going to examine is the role of natural resources in contemporary armed conflicts. Trade in natural resources and access to international markets are essential conditions for financing and sustaining armed conflict in many places. Our third issue is the flourishing arms trade and the easy availability of arms: this has grave consequences for the nature and extent of armed conflict. Today, small arms and light weapons are seen as the “world’s real weapons of mass destruction”
. Fourth, I want to ask how responsibility should be assigned when those those weapons are used to commit war crimes. The issue of responsibility will be comprehensively treated in the concluding sub-chapter.
I. The changing nature of warfare
A.
The “new wars” thesis


Inter-State wars, as they were known in the nineteenth century and for a considerable part of the twentieth, are much less common now than in the past
. This is not to say that humankind has reached the end of military history, as it were. The hopefulness, even euphoria, of the immediate post-Cold War period is very much a thing of the past
. Armed conflicts still take place. But modern wars are often very different from those of the past.
 This, broadly speaking, is the thesis of those analysts who take the view that the nature of warfare has been profoundly transformed. 


The “new wars”
, they argue, do not only involve States, who have lost their monopoly of warfare. Para-State and private actors, completely detached from State structures, now occupy the stage: local warlords, rebel groups, private military and security companies, international terror and criminal networks are only the most prominent among them. These non-State actors develop their own military and economic structures and, as a result, enjoy a great deal of autonomy. 


The defining characteristic of the “new wars” is asymmetry
. Inter-State wars were – so the classic “model” – symmetric: they were contested by States who had a regular army at their disposal, a territory to defend and a population to protect against the enemy. In an asymmetric war, the parties do not have the same military capacity and do not employ the same tactics: the aim of the weaker party is to counteract an adversary’s strength by resorting to unconventional and often unlawful methods of war. As a result, even powerful States with strong armies struggle to cope with asymmetric strategies; they are tempted to respond with equally illegal means. Such wars are easy to begin and, for one side at least, low-cost. The terrorist attacks against the U.S. of 11 September 2001 and the subsequent counter strike – the US war against Afghanistan – have revealed how “cheaply” a war can be started. It turned out to be a formidable challenge – even for the most powerful nation in the world – to wage war against an ostensibly weaker adversary. Fundamental inequalities in force, size, weapons, strategies, resources, legitimacy, etc. are an attribute of virtually all new wars. 


One of the grimmest developments in contemporary warfare – particularly from the perspective of humanitarian law – is the rising toll exacted on civilians. Those who endure the consequences of war are not, primarily, combatants, but civilians. The prototype conventional war is characterized by battlefields and frontlines that are clearly delineated: it begins with a declaration of war and ends with a peace treaty. In “new wars”, there is no such delimitation. These wars can be waged anywhere: they are often fought in densely populated areas where it is impossible to separate combatants from civilians.
 The fighting seldom takes place at close quarters; and the possibility of a decisive battle that would break the will of one of the warring parties, and bring an end to hostilities, does not exist. Also, such wars sometimes create economic opportunities or new living arrangements. In these instances, neither side may be interested in peace. That is why, in certain circumstances, the chances that such a conflict will end decisively are rather slim. As we shall see in more detail below, combatants, while not slaughtering one another, deliberately make civilians the targets of their violence, which includes genocide and forced displacement. Some of the “new war” analysts argue that as a result of the “deregulation of war”, combatants show fewer scruples now. For them, international humanitarian law has no meaning: some have not even heard of it. The international law of war has become as irrelevant as national military rules of conduct
. It should come as no surprise that “new wars” can be extraordinarily brutal, not least because the brunt of the suffering is borne by civilians.

The “new wars” thesis has gained much, but not unanimous, support. Some scholars in the field of international relations and some political scientists argue that the distinction between “new” and “old” wars is exaggerated and that the thesis is true only if “new” wars are compared to a particular model of war derived from the – geographically and temporally delimited – European experience of the nineteenth and early twentieth centuries
. And as the European model never really spread globally, it may be misleading to use it as a yardstick. The critics of the “new wars” thesis argue that there have always been fewer Inter-State wars than other types of war. And while asymmetric wars, as a consequence of the consolidation of nation States, have indeed disappeared from the European continent, they have continued to exist in the rest of the world. These critics regard comparisons between “new wars” and European wars of a particular period as dubious at best and meaningless at worst. They point out that anyone who chose to compare a contemporary civil war with, say, the colonial wars undertaken by Leopold II would discover a great many similarities between the two.
B.
Implications for international humanitarian law
Our purpose in taking up the “new wars” debate is not to decide which side is more persuasive. As students of international law we may permit ourselves to leave this question to historians and political scientists. What is most interesting for our purpose is that even the critics seem to agree that the typical European war of the nineteenth century, and the first half of the twentieth, differed fundamentally from most contemporary armed conflicts. If we accept this, what are the implications for international humanitarian law? Has not international humanitarian law been built on exactly the European model of inter-State war? And since it has, should humanitarian law be reconsidered?
 
Some of the most prominent authors of the “new wars” thesis are of the view that, if inter-State war is in fact becoming obsolete, then international law, and international humanitarian law in particular, may be well on their way to become irrelevant
. Other, more thoughtful observers point to the growing role international humanitarian law plays in internal armed conflict and in occupied territories; they also refer to the growing interconnectedness of international humanitarian law with international human rights law and the newly created judicial mechanisms as means to implement the rules and principles of international humanitarian law
.
However, it is true that in an asymmetric conflict respect for international humanitarian law is endangered to a certain degree. If in a symmetric conflict there is a greater chance that humanitarian law is respected, this is is at least partly out of the fear that the adversary may retaliate in kind to any violations of the law. Some observers go so far as to say that in asymmetrical wars, “the expectation of reciprocity is basically betrayed and the chivalrous ethos is frequently replaced by treachery“
. A weaker party, owing to its inferior capacity, can do no harm to the “hard targets” of its adversary. It concentrates on “soft targets”: i.e. it directs its violence mainly against defenceless civilians.
 Furthermore, it is not entirely unusual for members of the weaker party to a conflict to hide among civilians, thus putting at risk the principle of distinction between combatants and civilians – one of the basic principles of humanitarian law. One analyst concludes: 
“As the warring parties are increasingly unequal and the principle of equality of arms does not apply to them, they have disparate aims and employ dissimilar means and methods to achieve their goals. Whereas classic international armed conflicts between States of roughly equal military strength are becoming the exception, internal wars are mostly fought between adversaries that are unequal in many respects. The militarily weaker party to such an asymmetrical war may be tempted to employ unlawful methods in order to overcome the adversary’s strength and exploit its weakness.”
 

In an asymmetric conflict, a stronger party, too, has less incentive to abide by international humanitarian law: it is beyond the reach of conventional military attack and does not have to fear retaliatory acts against its combatants. The most obvious examples are aerial warfare and remote-controlled warfare against a much weaker adversary: the war against Afghanistan in 2001 comes to mind immediately. In short, the asymmetric structure of a conflict lowers both sides’ willingness to respect humanitarian law. 
From a normative standpoint, such attitudes – on both sides –  merit condemnation. International humanitarian law explicitly forbids any retributive violation of its provisions. Negative reciprocity of this sort has no place in human rights and humanitarian law. The Vienna Convention on the Law of Treaties makes it clear that the idea of reciprocity “do[es] not apply to provisions relating to the protection of the human person contained in treaties of a humanitarian character, in particular to provisions prohibiting any form of reprisals against persons protected by such treaties.”
 And Additional Protocol I to the Geneva Conventions again explicitely prohibits reprisals against the persons and objects protected.
 In other words, all the parties to a conflict are obliged to respect the basic rules and principles of international humanitarian law.
The following observation encapsulates the immense challenges confronting humanitarian law at present: 
“Behaviour that was proscribed according to the classical rules of warfare and codified in the laws of war in the late nineteenth century and early twentieth century, such as atrocities against non-combatants, sieges, destruction of historic monuments, etc., now constitutes an essential component of the strategies of the new mode of warfare.”
 

II. New actors 
One of the features of armed violence since the 1990s is the emergence of a number of new actors and, in some cases, the reappearance of older actors. This has created new challenges for international humanitarian law. I have already briefly mentioned warlords, rebel groups and international terror and criminal networks and would like to concentrate now on a particular sort of actors the number of which has multiplied in recent years. 
A.
Private military companies and economic interests
Private military and security companies (PMCs or PMSCs) are organized like private corporations and, like any other company, their main aim is to be profitable. They offer a range of services: from constructing military camps, providing military and police training, logistical and intelligence services and technical support for weapons systems, protecting property, and maintaining military prisons, to taking a direct part in combat operations
. Escalating demand for military services have created an impressive market for these companies. In 2003, an expert estimated that the industry had “a hundred billion dollars in annual global revenue”
. But what makes them able, we may wonder, to provide all those services? The answer is fairly simple: they buy military equipment and hire professionals and other personnel – named “private contractors” by some and “mercenaries” by others – who provide their know-how and combat experience in exchange for an attractive salary that may rise to up to 1000 dollars a day
. 

The mercenary’s profession is an ancient one. In the last 200 years, during the consolidation of nation States, it had been largely displaced by the State’s monopoly of power and the evolution of mass armies. After the end of the Cold War, however, there has been a revival of “mercenarism”. Significant numbers of men and women, employed by PMCs, have participated, and are still participating, in armed conflicts in various parts of the world. Though the first modern companies of this kind were created in the late 1980s, ”mercenarism” really came into its own only after 11 September 2001, and with the onset of the wars against Afghanistan in 2001 and Iraq in 2003. PMCs have sprung up in their hundreds, most of them headquartered in the United States, Great Britain, South Africa, Australia and Canada. In Iraq, the United States depends heavily on military services provided by these private firms. The precise number of the companies and contracted private persons providing military services in Iraq is unknown. The Pentagon’s estimates put the number of private contractors in Iraq, as of 2006, at 25,000; but a 2006 military census put the figure at 100,000. NGOs speak of “well over 200,000 U.S. government private contractors”
. Not surprisingly, the bulk of the services provided by the industry are purchased by the American government. But private firms, international organizations and even NGOs also make use of these services. It may be said that they buy security in order to protect their – beyond doubt very diverse – interests in conflict zones. 

Iraq is currently the most lucrative market for the industry, followed, probably, by Afghanistan. But PMCs have not limited their activities to a few locations. In fact, they are now operating in more than 100 countries. Since the late 1980s and early 1990s, the largest PMCs have grown dramatically, with tens of thousands of employees on their payrolls and contracts worth billions of dollars. Kellogg, Brown & Root, better known as KBR, for example, boasts of being “the largest contractor for the United States Army”
 and “the world's largest defense services provider”
. In 2008, by its own account, KBR employed more than 50,000 people; and in 2007, the revenue from its provision of “support services to the U.S military” in Iraq alone amounted to approximately 4.35 billion dollars
. These numbers alone suggest how dramatically the private military industry has expanded in recent years.

The impact of private military companies on the course, and the outcome, of an armed conflict may be considerable. An example from the past may be instructive: the impact of an American-based PMC, Military Professional Resources Inc. (MPRI), on the Balkan wars
. This firm was given a contract by the Croatian government – worth 75 million dollars – to reorganize the routed Croatian army and train its officers. Within a few months, MPRI had formed a powerful force consisting of members of paramilitary groups and irregular militias, persons associated with organized crime, regular soldiers and policemen. Before launching their offensive against the Serbs, Croat leaders discussed the details with MPRI. The Serbian Republic of Krajina was taken within a few days. This was followed by ethnic cleansing: entire villages were destroyed and more than 100,000 persons forced to flee the territory. MPRI denied direct involvement in the operation. Military experts, however, agreed that the operation, which had the appearance of something taken from a NATO manual, would not have been possible without the involvement and assistance of the company. A few months later, the President of Bosnia, impressed by the company’s abilities, said that he would sign the Dayton peace agreement only if MPRI would build up the Bosnian army as well. That contract was worth 400 million dollars. This example, which amply illustrates the influence of PMCs, is not an isolated case: numerous other instances can be cited.
We may wonder whether the privatization of war does not undermine the State-centred international order established by the Peace of Westphalia, which was “designed to put an end to the privatization of wars in the seventeenth century”. What are the implications of this for the State-based model? What are they for public international law in general?
  

B.
Three challenges for international humanitarian law

Although it is the principal source of relevant rules in situations of armed conflict, international humanitarian law was not designed with private military contractors in mind. Their evolution poses a number of challenges to the law. We will briefly consider three of these challenges. The first challenge I would like to mention is of a general nature: entrusting the conduct of war to private firms is, at best, dubious. Are profit-seeking companies suited to manage situations in which conduct must be guided by ethical considerations and by the imperatives of humanitarian and human rights law? 
In their activities and conduct companies are always guided by the profit motive. For example, KBR has been accused of sending their logistics personnel into conflict zones without proper training and without even the equipment to protect them from armed attacks. Many PMC employees who were sent to Iraq believed that they had been hired to do a “civilian” job. They were not, of course, and, tragically, some of them never returned home. Other companies have been accused of employing “trigger-happy” mercenaries and criminals who readily shoot at anything that they believe poses the slightest threat to the safety of those whom they guard. Since the unprovoked killings of 17 Iraqi civilians by Blackwater security contractors in a busy Baghdad square in September 2007, violations of humanitarian and human rights law by private contractors have once again come to the fore. Profit seeking may incite these companies to do all sorts of things, but respecting humanitarian and human rights law is clearly not among their priorities.
The second challenge for international humanitarian law is a serious one: the lack of accountability and responsibility. PMCs have neither status nor direct obligations under humanitarian law
. To date, no international tribunal has been granted jurisdiction over companies, a consequence of the traditional position that legal entities do not have responsibilities under international law
. This is not to say that a company could not be brought before a national court. However, the UN Working Group on the use of mercenaries recently reported that “PMSCs are at present rarely held accountable by effective oversight mechanisms at parliamentary levels, whether in the State that contracts them or in the countries where they operate.”
 With respect to reparations, experts are undecided “whether private actors such as PMCs are under an obligation to make reparation where they commit IHL violations, or even that PMCs (…) can commit IHL violations.”
 Who then, we may ask, is to provide compensation for the damages inflicted? And who is responsible for violations of humanitarian law committed by PMC staff? There is no doubt, of course, that employees of PMCs, like other individuals, have obligations under international humanitarian law. They are liable to criminal prosecution for any serious violation committed by them. In reality, however, proceedings against the staff of PMCs have been rare. In the Abu Ghraib prison scandal, for example, 11 soldiers were convicted on charges related to detainee abuse. However not a single person employed by CACI International, Inc. and other PMCs, interrogators who were involved in the scandal, has ever been charged with a crime, despite formal army investigative reports implicating several contractors in serious crimes at Abu Ghraib
. This complete impunity with regard to violations of humanitarian law and human rights law is proof that no political will exists at present to bring private contractors to justice. 
In principle, control of the private military industry can be achieved by various mechanisms at various levels. One possibility is that such companies and their employees are submitted to national civil and criminal prosecution in the event of misconduct. Upon exhaustion of local remedies, recourse possibilities to an international dispute settlement mechanism to settle contractual or tortious disputes relating to PMC activities could be established. Such a mechanism would be open to states and victims of misconduct by PMCs, and it could take the form of an international arbitration centre (e.g. the Permanent Court of Arbitration) and of a standing or ad hoc international claims commission. In parallel to a two-level system of civil redress, the ICC’s jurisdiction might be extended to legal persons to complement national criminal punishment.

The third challenge for international humanitarian law is the ambiguous legal status of the staff of PMCs. Members of government armed forces fall within the legal category of “combatants.” Their rights and obligations are specified in humanitarian law. The legal status of employees of PMCs and their consequent rights and obligations are uncertain. Their activities are various: some provide food to soldiers, deliver equipment to military camps or keep a close watch on civilian infrastructure; some maintain weapons systems; and some directly participate in combat operations. In addition, some private contractors dress like soldiers and carry their weapons openly while others wear civilian clothes. Therefore, some contractors might fall within the category of “combatants” and others might pass as “civilians.” Their status has to be determined on a case-by-case basis. We may wonder whether this is viable, because on the battlefield decisions have to be made quickly. Does not the presence of PMC staff blur one of the basic principles of humanitarian law – the distinction between “combatants” and “civilians”
? If so, it is certainly no exaggeration to say that the effectiveness of humanitarian law is thereby impaired. 
C.
Reminding States of their obligations
If the “moralities of business firms [can not] be necessarily expected to accommodate such niceties as the laws of war”
 what could bring back into play this essential body of law? How can the serious lack of accountability and responsibility in privatized warfare be addressed? And what is the precise legal status of the staff of PMCs. These questions were recently discussed in a number of fora. For instance, the Swiss government and the International Committee of the Red Cross have launched an initiative to clarify the obligations of States, PMCs and their staff under international law. The resulting Montreux Document recalls the existing legal obligations of the relevant actors and partially debunks the common belief that PMCs operate in a legal vacuum
. 
States bear the main responsibility for the respect of international humanitarian law. According to Article 1 common to the four Geneva Conventions they “undertake to respect and to ensure respect for the present Convention in all circumstances”. States must protect everyone from those who undermine humanitarian law. They are responsible for any failure to enforce humanitarian law because it has not only an obligation to respect, but also an obligation to ensure that the law is respected. States therefore have to regulate the activities of non-State actors in order to ensure that international humanitarian law is respected. 

The Montreux Document, adopted at an international conference in autumn 2008, reaffirmed that delegating tasks to a PMC does not relieve a State of its responsibilities: 

“Contracting States retain their obligations under international law, even if they contract PMSCs to perform certain activities. If they are occupying powers, they have an obligation to take all measures in their power to restore, and ensure, as far as possible, public order and safety, i.e. exercise vigilance in preventing violations of international humanitarian law and human rights law.”
 

The document goes on to say that contracting States, States on whose territory such companies operate, States on whose territory they are registered, and all other States “have an obligation, within their power, to ensure respect for international humanitarian law by PMSCs”
. Contracting States, more precisely, have an obligation to:

“a) ensure that PMSCs that they contract and their personnel are aware of their obligations and trained accordingly;

b) not encourage or assist in, and take appropriate measures to prevent, any violations of international humanitarian law by personnel of PMSCs;

c) take measures to suppress violations of international humanitarian law committed by the personnel of PMSCs through appropriate means, such as military regulations, administrative orders and other regulatory measures as well as administrative, disciplinary or judicial sanctions, as appropriate.”

Furthermore, they have an obligation:
“to enact any legislation necessary to provide effective penal sanctions for persons committing, or ordering to be committed, grave breaches of the Geneva Conventions and, where applicable, Additional Protocol I, and have an obligation to search for persons alleged to have committed, or to have ordered to be committed, such grave breaches and bring such persons, regardless of their nationality, before their own courts.”

In addition to an outline of the existing international and national legal obligations of States, PMCs and their personnel, the Montreux Document includes some 70 recommendations, derived from good State practice and designed to assist States in complying with their international legal obligations. 
Legal scholars, governments and NGO representatives have also proposed a number of measures to close the existing “accountability gap”. Describing all of them in detail would obviously exceed the space available here. I shall mention just a few examples to give a rough idea of the direction taken by them: 
· allocate licences to PMCs only under certain conditions, including vetting and screening of personnel, adequate training of staff, and transparency with respect to services offered; 
· put in place adequate accountability mechanisms at the national level; 
· set up structures of international supervision in order to improve compliance with international law, particularly international humanitarian law
. 
Other initiatives call for the industry to regulate itself
. The idea is to develop an international code of conduct for PMSCs based on international humanitarian law and human rights law. Military companies would willingly bind themselves to self-imposed corporate obligations. In order to make the normative standards effective, monitoring and accountability mechanisms are necessary, to ensure implementation of and compliance with the obligations that have been assumed. The purpose of such a code of conduct is to make certain that companies comply with humanitarian law and human rights law. Achieving broad acceptance among PMSCs of an ambitious code of conduct will not be an easy task. Despite all the honourable efforts of private self-regulation, we must keep in mind that States bear the main responsibility for the respect of international humanitarian law. We will tackle the issues of responsibility and accountability in a more comprehensive way in the concluding sub-chapter.
III. War and natural resources
A.
The resource curse 

After the end of the Cold War, support from the two superpowers for their allies dwindled, and it became increasingly obvious that a number of local wars in Asia and Africa were being financed by the extraction of natural resources. Scholars who study the economic dimensions of modern civil wars point out that no conflict can be reduced to a simple clash of economic interests
. The causes of war are usually complex. And most of the evidence suggests that the civil wars of the 1990s in Afghanistan, Angola, Burma, Cambodia and Liberia, were not caused by the simple presence of natural resources and adverse economic interests. Rather, rebel groups became dependent on ressource sales once war had started, since in war-torn countries they had no alternative to raise money.
 However, the availability of commodities like precious stones, drugs and timber seemed to make possible conflict in the first place and then had a prolonging effect on its duration
. Revenues obtained from the sale of natural resources allowed warring parties to buy weapons and pay soldiers in order to sustain wars. Interestingly, flowing revenues sometimes seem to change motives overtime. An analysis of the civil war in Sierra Leone, for example, claims that the Revolutionary United Front at the beginning was “a loosely organized contingent of dissidents based on a vague desire to replace the government in Freetown with a more egalitarian alternative, but it evolved into a less ideological and more wealth-seeking movement.”
 When actors are actually profiting from war the task of ending violence becomes a difficult one. The profitability of resource looting can be devastating for the peace process, for war profiteers have little or no interest in seeking peace.
 Economic agendas then appear to be central to understanding why civil wars get going
.
B.
Controlling access to international markets – Sierra Leone as case in point
As students of international humanitarian law we may wonder why we should care about the link between war and the exploitation of and trade in natural resources. Here is something of an answer. Resource extraction allowed for financing some of the most brutal civil wars of recent times, wars that were notorious for disrespect for international humanitarian law. But war economies are rarely self-sustaining in the long run. Rebel groups and government forces seldom themselves produce the goods they need. That is why warring parties are dependent on having access to international markets for food and arms and other essential commodities. In exchange they export natural resources. This dependence of warring parties on the exchange of goods gives the international community an opportunity to impinge upon the course of conflict. It may intervene by restricting trade in the natural resources being exploited, thereby depriving belligerents of the means necessary to purchase armaments. 
However, undermining the economic basis of a conflict often proves difficult in practice. The following analysis of the civil war in Sierra Leone may be instructive:
“During the retreat phase, the insurgents remained hidden, often in dense brush, like viruses waiting to break out again once resources had been traded for arms and fighting forces had been replenished. These forces could never have expanded following the contraction of their territory without links to international business and criminal or terrorist elements, as well as government entities willing to break sanctions in order to further their own geopolitical and economic goals.”
 

After the numerous resource-based wars of the 1990s a number of international measures were proposed. Philippe Le Billon is of the view that “even if conflict resources come under greater regulatory pressure, it is likely that criminal networks and unscrupulous businesses will pursue trading, especially those already involved in arms trafficking.”
 He makes the following recommendations: 
“In addressing this issue more effectively, the main priorities are greater awareness and tighter controls on resource trade, earlier and stronger imposition of targeted sanctions, and peacekeeping mandates allowing for the military capture and supervision of resource production sites. International instruments to prevent or terminate conflicts financed by natural resource exploitation would move from ‘shaming’ international actors to formalizing punishments and sanctions against individuals as well as corporations. During peace processes, the international community should follow a principle of ‘economic demobilization’ limiting the risk of renewed conflict and building the resource-governance capacity of new institutions.”
 

The link between access to a wealth of natural resources and respect for humanitarian law seems to be ambiguous. Desperate belligerents without access to natural resources or international markets, for example, may intensify pressure on the civilian population. If the international community does take any measures to eliminate these effects – and I believe that it should do so more often than it now does – it has to make sure that these measures have no adverse consequences with regard to respect for humanitarian law
.
A well-known example of international intervention was the attempt to prohibit trade in “conflict diamonds”. “Conflict diamonds” or “blood diamonds”, are diamonds extracted and sold by a rebel group in order to finance a conflict. During the civil war in Sierra Leone, a group of insurgents, the Revolutionary United Front (RUF), largely funded the fighting by selling diamonds extracted from areas under their control. The country “became a site for a protracted conflict because it possessed sources of wealth that could be diverted into the hands of an organized rebellion”
: a vicious cycle was created in which plundered resources were exchanged for weapons, which then secured access to the country’s wealth. 

Civil society proved to be crucial in tackling the issue and in advancing the claims of international law. Recognizing the role of natural resources in fuelling civil wars, international NGOs campaigned to end the trade in conflict diamonds
: a series of international negotiations followed, involving the diamond industry, governments and NGOs. The resulting diamond certification scheme came to be known as the Kimberley Process. Its aim was to control the flow of diamonds throughout the world, from source areas to processing centres, and to prevent conflict diamonds from entering the legal market. Under the terms of the Process, participating governments are permitted to trade only with one another; they are also required to pass laws and set up regulatory systems for the import and export of rough diamonds.

Despite promising commitments made by the diamond industry, the Kimberley Process has not yet achieved its objective. Diamonds from conflict zones are still entering the legal market. Regarding the unlawful trade in conflict diamonds, it has been claimed by one NGO that “many illicit traders are known, but the industry is still largely secretive and unwilling to tackle the problem by working more proactively with law enforcement agencies. The diamond industry has failed to honour its commitments to support the Kimberley Process by not policing itself effectively while governments have failed to step up to the line and hold the industry accountable for this.”
 As long as governments lack the will or the ability to hold private corporations accountable for their actions, and as long as there is no direct accountability under international law, the international community is powerless to make the diamond industry abide by the law. 

Even more dispiriting is the fact that the diamond trade is only one aspect of a wider practice of destructive trade in conflict resources that remains largely ignored by the international community. Timber, gold and minerals are other goods that regularly find their way to international markets. If the international community is genuinely interested in ensuring respect for international humanitarian law it will have to systematically deal with the deleterious trade in conflict resources. 

IV. The arms trade

In Chapter II on the constraints of war, we discussed certain types of weapon and the problems they pose for international humanitarian law. In this sub-chapter, the focus will be on the economic and strategic interests in conventional arms production and trade and in the challenges these issues bear for international humanitarian law. 

A.
Dissemination of small arms and the consequences for humanitarian work

In a paper published in 1987, Christopher Gregory Weeramantry
 wrote that: 
“as the armaments industry keeps tightening its global stranglehold, international lawyers and human rights scholars should not resign themselves to feelings of impotence but should actively examine every concept and procedure afforded by their disciplines to counter it, before it is too late. There is a real danger that present trends will harden into a permanent way of life, if indeed they have not already done so.”
 
His article contained the following warning: “If there is an international duty lying upon all States to act constructively for the preservation of global peace, this duty must begin at the level of the arms trade, for action at a later stage savours very much of closing the stable door after the horse has bolted.” And Judge Weeramantry also reminded his readers that: 
“The mounting toll of dead and the refugee camps overflowing with innocent non-combatants who have lost their all in a tussle to which they were not parties, are mute testimony to all that follows from the denial of the right to life. The arms trade, by making freely available the instruments of death, facilitates this process and magnifies its cost in human suffering in the same way as the free sale of weapons in a national context heightens the level of internal crime.”
 
Today, 700 million small arms and light weapons are believed to be dispersed throughout the world. These weapons are the primary source of violations of international humanitarian law and human rights law – committed by States, rebels, warlords, terrorists and criminals. The illicit traffic of these weapons and their unrestricted international trade and transfer by States is one of the causes of the roughly half a million victims they claim every year.
 This situation has been described as “one of the most gaping, if hidden, wounds that afflicts the world today.”
 And indeed, while international treaties have been concluded in order to outlaw the production, stockpiling, transfer and use of certain types of weapon, the production and transfer of small arms and lights weapons remains largely unrestricted despite their shocking destructiveness in contemporary times. It is estimated that they are instrumental in the deaths of 500,000 men, women and children every year - 300,000 of them during armed conflicts, the rest in “times of peace”. Today, some consider them the real weapons of mass destruction. It is morally reprehensible when all kind of actors seem to be able to obtain almost all the arms they wish to possess for any imaginable purpose. To replenish their supplies of weapons and munitions, these actors can rely on an international network of arms producers, brokering agents, arms dealers and transportation companies that are at times prepared to go so far as to flout embargos
.

B.
Economic and strategic interests
Though public awareness is growing, economic and strategic interests seem to have prevailed so far over moral and humanitarian considerations. In a way, this preference is understandable. Even in minor arms exporting countries, the trade is worth hundreds of millions of dollars and thousands of jobs depend on the industry
. The financial value of the international arms trade in 2006 was estimated at 45.6 billion dollars. The United States heads the list of arms exporters with an estimated export value of 14 billion dollars
. Hundred of thousands of jobs depend on the US arms industry. Like many other industries, the arms industry has not been immune to the forces of globalization. Economic pressure and strategic interests have contributed to the spread of arms and of the production facilities for manufacturing them. The following passage provides an apt description of the process: 
“Faced with falling domestic markets [after the end of the Cold War], arms manufacturers started to seek solutions through mergers, consolidation of core business activities, and a focus on exporting to foreign markets, often regardless of the ethical consequences. Governments favoured these policies in order to maintain the viability of military production lines and lower the cost of domestic arms procurements (the higher the exports of military products, the lower the cost per unit produced). Other methods used by arms manufacturers to adapt to the post-Cold War conditions included the establishment of joint ventures and licensed production facilities in countries with low operational and labour costs. As a result, however, the number of arms manufacturing countries grew and has expanded to include the more developed of the ‘developing countries,’ many of which lack the political will, legal frameworks and enforcement capacity to effectively control arms transfers.”

The countries that sell arms may be under considerable economic pressure to do so. On the other hand, the share of the international arms trade in overall world trade is relatively low, approximately 0.4 per cent. And arms production and the arms trade seem to be controlled by a handful of countries. Five countries are responsible for eighty per cent of all arms transfers: the US, Russia, Germany, France and the UK
. It has been estimated that the 100 largest armament firms account for more than three-quarters of all global arms production
. In 2006, their sales amounted to 315 billion dollars. The five largest firms accounted for roughly 40% per cent of the combined sales of the top 100 firms. These figures reveal that the bulk of arms production is concentrated within a few firms and that arms transfers, for the most part, originate in a handful of countries. Should genuine political will somehow materialize, the problem of unrestricted international arms transfers would seem rather more soluble than it does now. 

C.
Arms trade treaty
In Chapter II on the constraints of war
 we discussed the evolution of international humanitarian law, which now bans a number of weapons that are inconsistent with its basic principles. We learnt that the development, production and stockpiling of biological and chemical weapons have been prohibited. Successes of this kind have not been restricted to weapons of mass destruction. Our views on the lawfulness of certain weapons have changed. Some conventional weapons that had been in use for many decades are now considered to be incompatible with the principles of humanitarian law. Such was the case with anti-personnel landmines. Much has been achieved. Still more may be achievable. 
Efforts are now being made at the international level to restrict the spread of small arms and light weapons. The international community is now addressing, comprehensively, the unrestricted flow of conventional arms. What all these efforts have in common is that human rights and humanitarian concerns take centre stage. Practices that have been tolerated for many decades may become unacceptable. Awareness of human rights and humanitarian standards, and of illegal or morally questionable trade and other practices, is crucial. More and more, civil society claims to have a say in these issues. In fact, it is often civil society activity that initiates and propels international negotiations. In 2006, for example, a couple of years after a number of well-known international NGOs had launched a campaign for the regulation of international transfers of conventional arms
, a solid majority of governments decided to start work on the elaboration of an international arms trade treaty
. And in 2008, the international community reiterated its determination and mandated the UN to establish a working group that would develop a legally binding arms trade treaty establishing common international standards for the import, export and transfer of all conventional arms. It was reported that “the vote was particularly strong in Africa, South and Central America and Europe indicating strong demand for arms control both from countries severely affected by armed violence and from major exporters.”
 

Why is a future arms trade treaty relevant for international humanitarian law? What is the link between regulating the arms trade and the humanitarian law regime? It is obvious that the easy availability of weapons, and their misuse, may conflict with the principles and rules of humanitarian law. But does the law say anything about the arms trade? Is the problem of unrestricted trade in conventional weapons not better understood within the context of the international arms control regime?

For a long time, in fact for most of its existence, humanitarian law has been a rather isolated regime, largely detached from other international legal regimes
. Despite its gradual evolution it remained largely self-contained. In the first two decades after the end of World War II, humanitarian law was not directly associated with the most obvious of its relatives: international human rights law. It was only in the late 1960s – by which time the promise “to save succeeding generations from the scourge of war”
 was admitted to be unattainable in the near future – that human rights and humanitarian law began to be regarded as complementary and mutually reinforcing
. The international community realized that the two regimes, once separate, had a common purpose: protecting the lives and dignity of people everywhere. 

In a world that is becoming closely interconnected, global challenges require global responses. In times of rapidly growing international and transnational interaction, international law is probably one of the most dynamic branches of law. The international legal order has been, so far, a fragmented system. We all know that rights evolve from wrongs. It should surprise no one that separate and insulated legal regimes are created on particular occasions, each regulating a particular problem. International law is not yet an integral whole. As economic production and distribution come to be organized ever more on a global scale, international law will undoubtedly develop further; and there will be a consolidation of various separate legal regimes. 
D.
Existing State obligations 
A futur arms trade treaty would be relevant for humanitarian law, and vice versa. The decision to ban certain weapons is based on the principles of humanitarian law; similarly, respect for humanitarian law must become one of the fundamental criteria by which decisions related to the transfer of conventional arms are assessed. The ICRC has championed this view since 1999. Under Article 1 common to the Geneva Conventions of 1949, States 
“have an obligation to respect and ensure respect for international humanitarian law. To ensure that violations of international humanitarian law are not facilitated by unregulated access to arms and ammunition, arms transfer decisions should include a consideration of whether the recipient is likely to respect this law.”
 
The ICRC proposed that 
“all national and international standards for arms transfers should include a requirement to assess the recipient’s likely respect for international humanitarian law and to not authorize transfers if there is a clear risk that the arms will be used to commit serious violations of this law.”
 
A potential international arms trade treaty must be a substantiation of the already existing State’s obligation to ensure respect. Therefore, it must contain clear criteria by which the legality of arms transfers can be assessed: for instance, the recipient’s record of respecting humanitarian law and of punishing those who have violated the law; the recipient’s formal commitment to apply the rules of war; his current ability and willingness to suppress violations; and whether the armed forces of that country are being trained in the application of humanitarian law
. A solid majority of States have repeatedly expressed the view that respect for humanitarian law should become a fundamental criterion for assessing transactions in the arms trade. If international civil society and like-minded States keep up the pressure, there is a chance that States that host arms manufacturers and authorize the export of arms will live up to their responsibilities, control their exports more strictly and prohibit and prevent the transfer of arms to recipients who cannot show that they are able or willing to respect humanitarian law. An international arms trade treaty based on existing humanitarian law and human rights principles must “prevent arms transfers into conflict zones where they are likely to be used to facilitate serious violations of those laws.”
 The absence of such an instrument at present does not mean that States have no obligations under existing international law.
 From the positive obligation to ensure respect for international humanitarian law it follows that States are limited in their freedom to transfer conventional arms
. However, the elaboration of an arms trade treaty could clarify existing uncertainties and draw attention to the fact that arms transfers are all too often in violation of existing obligations under international humanitarian law. 
In the next sub-chapter, we will discuss the question of responsibilities under humanitarian law in more detail, and whether a new approach to international law might be helpful in addressing some of the problems discussed above.

V. Responsibilities under international humanitarian law –  A promising new approach 
A.
Adaptability of international humanitarian law

Whenever new issues arise and new actors emerge, one may legitimately raise questions about the adequacy of the existing body of pertinent law. On several occasions in the past, the international community has proved willing and able to adapt existing bodies of law and develop new sets of laws. International humanitarian law is no exception to this process. 
From the nineteenth century on, modern international humanitarian law has been elaborated, first and foremost, to protect the victims of war and to regulate the conduct of hostilities between conventional armies. Since its origins this body of law has undergone major evolutionary changes. This has not been an orderly or steady process. Usually, great leaps in the law were made possible only by calamitous events. We have seen that the foundation of the International Committee of the Red Cross and the elaboration of the first international humanitarian law treaty were inspired by the bloody battle of Solferino and the terrible suffering that it caused
. And the adoption of the four Geneva Conventions of 1949 would hardly have been possible without the catastrophic events of World War II. One is forced to recognize that. Every calamity may be regarded as an opportunity. In the 1990s, a time when many believed that peace had finally got the better of war, indescribable atrocities were committed during civil wars in Africa, Asia and South-eastern Europe. Memories of these events are still very vivid. This flagrant disregard for the law catapulted the issue, of human rights violations and violations of international humanitarian law, to the top of the international political agenda. Ad hoc institutions were created and many of those who may have believed that they would enjoy immunity suddenly found themselves facing criminal prosecution. We have discussed the issue in Chapter III in some detail. 

At first sight, it may seem odd that private military companies, the exploitation of natural resources and trade in conventional arms are being discussed in one chapter of a work on international humanitarian law. I have tried to show that they are linked in several ways to one another. So far, we have discussed at least four similarities among them. First, they may all be understood as manifestations of a new type of war. Second, they all pose specific challenges to humanitarian law. Third, if we want to tackle them we will have to look at the attendant economic aspects. And fourth, their emergence has been facilitated by the process of economic globalization. There is at least one more similarity: we may call it the responsibility question or, perhaps more precisely, the lack-of-responsibility challenge. For instance, who is responsible for the crime of torture when it is committed by someone employed by a PMC? In the case of the Abu Ghraib prison scandal neither a single private contractor nor any of their employers was held accountable in any meaningful way. In fact, nobody seemed to be accountable for what had happened. Is a transnational company trading in diamonds or timber accountable for violations of humanitarian law if its activities make possible a particularly brutal war? And who is responsible under international law for violations of the laws of war if a multinational company delivers arms to a rebel group notorious for its disregard for humanitarian law? Is it the State hosting the rebel group? Is it the rebel group itself? Are the rebels individually accountable for their conduct? What is the responsibility of the State that failed to prevent the transfer of arms to this rebel group? And finally, what is the responsibility of the company that produced or delivered the arms without which large-scale violations of the law could not have been committed? There is no easy answer to these questions. 

I argue that a “multi-responsibility-approach” is the best way to address the challenges posed to humanitarian law. In this concluding section we will discuss how the questions raised above can be answered in a way that is at least somewhat satisfactory. I will not review all the questions. We have already discussed individual criminal responsibility in Chapter III. At this point, I will bring up three more issues that are, in my view, of particular relevance to contemporary wars: the primary responsibility of each State to respect and ensure respect for IHL, corporate responsibility under international law, and the international community’s “responsibility to protect.” 
B.
State responsibility to ensure respect for international humanitarian law
In 2004, in his introductory statement to a panel discussion, a member of the ICRC said that very few delegates of the ICRC remained in Iraq, mainly for security reasons. They had directly been threatened by different parties to the conflict. In some other places, the situation was so chaotic that the ICRC simply could not continue to do its work there. There are wars, this panelist said, so suffused with hatred that humanitarian aid, even when directed towards children and women, was no longer tolerated. He concluded his statement like this: 
“le droit humanitaire ne peut pas tout résoudre. Il a ses limites. Il n’est plus de grande utilité si le socle sur lequel il est construit est remis en cause, si ses principes fondamentaux sont bafoués. Je pense que tout doit être mis en œuvre pour changer cette situation et qu’il faut le dire en particulier aux Etats qui sont les premiers responsables de cette situation.“
 

States do indeed bear the main responsibility. They are still the main actors in the international system. They negotiated and signed the international conventions. Article 1 common to the four Geneva Conventions unambiguously declares that: 

“The High Contracting Parties undertake to respect and to ensure respect for the present Convention in all circumstances.” 

The responsibility for abiding by the provisions of humanitarian law rests primarily with States. Proponents of this approach take the view that governments must protect everyone from those who undermine humanitarian law. Put a little differently, the State is responsible for any failure to enforce humanitarian law because it has not only an obligation to respect, but also an obligation to ensure that the law is respected. 

In this conventional, State-centred view of international law, the responsibility for enforcing and ensuring enforcement of humanitarian law rests solely on States. The advantage of this approach is its lack of ambiguity. With regard to the challenges thrown up by ‘new wars,’ this means that States have an obligation to ensure respect for international humanitarian law. They have to regulate the activities of non-State actors such as private military companies, arms manufacturers and all those who exploit or trade in natural resources if such activities jeopardise respect for international humanitarian law. When governments have the power and the will to ensure respect for humanitarian law, the State-centred approach is certainly adequate. But if States are the only relevant actors, ensuring compliance with humanitarian law depends entirely on their ability and willingness to abide by their obligations; on this ability of States, then, rests the future of international humanitarian law.
C.
Corporate responsibility under international law
The conventional approach to international law has some obvious and significant disadvantages. What if a State is unwilling to enforce humanitarian law or to punish those who violate it? What if a State is too weak to abide by its obligation to ensure respect for humanitarian law? Which is all too often the case in modern wars. A State so weak would also be incapable of enforcing humanitarian law. Who, then, steps in to ensure respect for the law? In recent years, another approach has gained currency: 
If “governments are increasingly irrelevant and powerless (…) attention should focus on other actors such as transnational corporations and international institutions (…) According to this approach, we should face up to the fact that, in a globalized economy, the trading which accompanies economic exploitation or civil wars is no longer in the hands of governments (even if they were minded to seriously tackle these issues). New ways of understanding transnational justice and global law are needed to respond to globalization.”
 
Andrew Clapham, a proponent of this approach, is determined “to go beyond the traditional, narrow, State-focused approach” and argues that “some of the obligations found in public international law, and traditionally only applied to States, also apply to non-State actors.”
 International humanitarian law can be regarded as a precursor to this approach. Under this body of law, obligations have been extended to all groups - State or non-State - taking part in hostilities, regardless of whether they are “subjects” under international law. The main criterion is the participation of an actor in an armed conflict. That is why non-State actors such as de facto regimes, belligerent and rebel groups, national liberation movements and UN peacekeeping forces are also bound by humanitarian law, despite their not having taken part in the law-making process. In other words, it is not legal status, but actual participation in an armed conflict that obliges an actor to respect humanitarian law
. The same rationale could probably be applied to other situations and to actors of a different kind. Transnational companies, according to the prevailing doctrine, are not subjects of international law and therefore have no direct obligations under humanitarian law. Whether these entities should, in fact, be considered new subjects of international law is now the subject of debate. I suggest that we take Clapham’s invitation to “think responsibly about the subject of subjects” seriously and depart from some of the traditional assumptions of and about international law: “If individuals are to be deemed subjects of international law with international legal personality, why not non-governmental organizations? And if we add non-governmental organizations, why not transnational corporations?”

The issues discussed in this chapter raise several questions. Should not economic actors, whether they are private military companies, arms producers, corporations exploiting natural resources or diamond buyers have responsibilities under international law in general, and under IHL in particular
? The process of globalization has dramatically increased the economic power of transnational corporations and their influence on politics. All too often, their activities have detrimental effects on a particular conflict zone and its inhabitants. Do we really have to rely on domestic regulation and domestic control of these companies? What if domestic regulation is non-existent or inadequate, or enforcement ineffectual? In that case, should we have to rely on voluntary codes of conduct
 – the option preferred by the corporations themselves – and extra-legal mechanisms such as civil society pressure and ethical consumer behaviour? Or should we, after all, hold these companies accountable under international law for the unacceptable consequences of their actions? 

The chief prosecutor of the International Criminal Court, Louis Moreno-Ocampo, considers that businessmen and foreign companies, who knowingly deliver weapons or give financial support to war criminals in exchange for natural resources such as diamonds or gold are also accountable under international law, even if they were not directly participating in the commission of the crimes
. As accomplices, they must be held accountable. When the Rome Statute was being negotiated, corporate criminal accountability was indeed open to debate. However, the final version of the Statute, which has been in force since 2002, limited the jurisdiction of the Court to individuals: it has no jurisdiction over legal entities. Therefore, the only way to circumvent gaps in accountability is to make senior staff individually accountable for the activities of their companies. The Rome Statute offers several pertinent provisions to this end. Article 25(3)(c), which seems to me the most interesting, states: “a person shall be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court if that person: aids, abets or otherwise assists in its commission or its attempted commission, including providing the means for its commission” (emphasis added). In principle, the practice of convicting businessmen through international criminal courts is of long standing, since the Nuremberg trials at which several leading German industrialists were convicted for war crimes
. Such convictions, however, are still very rare.

D.
The international community’s “responsibility to protect”
Within the context of the issue of responsibility, I would like to discuss a third type of “actor,” one, admittedly, of a unique character: the “international community.” Does the international community have a responsibility to intervene in order to prevent grave violations of human rights law and humanitarian law? When Kofi Annan left office at the end of 2006, he was asked what he considered to be his most significant achievements as UN Secretary-General. He mentioned the development of one particular concept: the responsibility to protect
. Why did he attach so much weight to this idea? He was convinced that it would be of great consequence to international law and, more importantly, to actual people. The central idea of the new principle is fairly simple: No State must be allowed to use the argument of sovereignty to shield the perpetration of massive human rights violations on its territory from external intervention. Atrocities must not be made possible by misuse of the principle of non-intervention in internal affairs and of the prohibition of the use of force in international relations. The phrase “responsibility to protect’ encapsulates 
“the idea that the responsibility to protect its people from killing and other grave harm [is] the most basic and fundamental of all the responsibilities that sovereignty imposes – and that if a State cannot or will not protect its people from such harm, then coercive intervention for human protection purposes, including ultimately military intervention, by others in the international community may be warranted in extreme cases.”
 
More precisely, if a State is not able or not willing to protect its people, international intervention must be an option in cases of genocide and – particularly interesting from the perspective of humanitarian law – where “crimes against humanity and violations of the laws of war, as defined in the Geneva Conventions and Additional Protocols and elsewhere (…) involve large scale killing or ethnic cleansing” as well as in “situations of State collapse and the resultant exposure of the population to mass starvation and/or civil war”
. The purpose of the “responsibility to protect”, its proponents argue, is not to undermine sovereignty. In fact, every State has the primary responsibility – towards its own population and towards the international community – to prevent genocide, crimes against humanity and war crimes on its own territory. If a State, however, cannot or will not protect its people, the community of States has a secondary and collective responsibility to protect those in danger
. 

It is still very much a matter for debate whether the community of States even has a legal obligation to intervene in certain circumstances in order to prevent the worst crimes. The question, then, is whether by standing by and doing nothing, the international community is acting lawfully in cases involving the commission of atrocities on a large scale. Kofi Annan, for example, is convinced that there actually is a “duty to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity”
: there must be no recurrence of gross abuses of the law like the massacres in Srebrenica or in Rwanda. The prevalent view, however, is that the adoption of the responsibility to protect does not yet imply, under international law, an obligation to intervene
. But we should not forget that the concept has only just emerged and that its impact on international law is potentially far-reaching. 

According to the initial report of the International Commission on Intervention and State Sovereignty, the ‘responsibility to protect’ implies not only a ‘responsibility to react’ and a ‘responsibility to rebuild,’ but also a “responsibility to prevent.’ The report states that 
“what is necessary is for the international community to change its basic mindset from a ‘culture of reaction’ to that of a ‘culture of prevention’ (…) Without a genuine commitment to conflict prevention at all levels (…) the world will continue to witness the needless slaughter of our fellow human beings, and the reckless waste of precious resources on conflict rather than social and economic development. The time has come for all of us to take practical responsibility to prevent the needless loss of human life, and to be ready to act in the cause of prevention and not just in the aftermath of disaster.”
 

With regard to the issues discussed in this chapter, we may ask whether the international community has a responsibility – or even an obligation – to prevent acts that may lead to atrocities on a massive scale. Does it, for instance, have an obligation to prevent arms transfers if the destinations of those arms are places where they might be used to commit genocide or war crimes? Has the international community an obligation to prevent trade - in resources - whose purpose, widely acknowledged, is to sustain a conflict notorious for the commission of grave violations of international humanitarian law? What, precisely, are the implications for the international community of the adoption of the responsibility to protect? These questions cannot be answered here. They are left to the reader for further reflection. Such questions will undoubtedly trouble the international community in the years to come. The international community took on the responsibility to protect in 2005 and I would agree that “this creates a powerful mandate for reform”
 - at the very least. 

CHAPTER SIX

A NETWORK OF HUMANITARIAN ACTORS – PROMOTION OF 
INTERNATIONAL HUMANITARIAN LAW
“Et l’humanitaire est en quelque sorte la part universelle de la démocratie. En rôdant dans les régions extrêmes, lointaines, celles du malheur et de l’altérité, l’humainitaire témoigne de la valeur universelle de la Lumière. “
Jean Christophe Rufin

There exists – between States and overarching them – a global order of governance. It is dominated by States and governments. But it is embedded in networks of actors and relations some of them exercising formal, institutional power and some “soft” power of persuasion.
 The Red Cross Movement, supported by and shaping international humanitarian law, has been part of this international system for a long time.

The main and traditional components of the Red Cross Movement are the International Committee of the Red Cross, the International Federation of the Red Cross and Red Cresent Societies and the national Red Cross and Red Cresent Societies.
 other universal and regional institutions are, increasingly, taking on humanitarian tasks 
. And one should also mention the growing role of non-governmental organizations (NGOs) and the media. These networks, sometimes loosely and in other instances closely connected, may be, as a whole and in their interconnectedness, legally best understood from a constitutional perspective. This is not to say that we consider the international system as a constitutional order, firmly established and tending towards a world state. Such a legal development would be neither possible today nor desirable. But constitutional forces seem to hold various sets of institutions together and make the system visible as a coherent, ensemble. 
The emergence of a global network in the humanitarian field has influenced and in future will influence international humanitarian law. New concepts and initiatives in international law have been put forward by various institutions, academic and non-academic; and governmental and non-governmental actors - global and regional - have carried on these efforts. The rise of new global players such as transnational corporations, non-governmental organizations (NGOs) and media institutions, contributed to the present state of affairs, in which the rules and principles that regulate war are no longer the exclusive responsibility of States and the ICRC. An increasing variety of institutions and actors are contributing to the development, promotion and dissemination of humanitarian law: a veritable global network of actors in international humanitarian law has emerged. This chapter aims to describe the role, in international humanitarian law, of some of these various players. It goes without saying that it is impossible to do justice to all the actors in the humanitarian field. The scope of a review such as this is, of necessity, limited. But this should not prevent us from getting a general idea of some of the major contributors within this growing network. In the pages that follow, we will examine the crucial role of the International Committee of the Red Cross, the work of various bodies of the UN, of the International Court of Justice, the European Union, the Council of Europe, Non-govenmental organisations and, finally, the media.
I. The International Committee of the Red Cross

International humanitarian law has long been identified mainly with the International Committee of the Red Cross (ICRC). The ICRC is a unique and universally respected humanitarian organisation that has been protecting and assisting victims of armed conflicts and of other situations of violence since its foundation in 1863. Four times, it has been awarded the Peace Nobel Price. The International Committee of the Red Cross undertakes a wide range of activities in the field, such as providing neutral medical services, visiting prisoners of war and political and security prisoners, caring for the civilian population, tracing missing persons and restoring family links throughout the world
. Today, the ICRC’s budget amounts to roughly one billion Swiss francs. It employs more than 1,400 expatriate staff all over the world and almost 10,000 national staff. The ICRC’s major operations are in Sudan, Israel and the occupied and autonomous Palestinian territories, Iraq, Afghanistan, the Democratic Republic of the Congo, Colombia, the Russian Federation, Somalia, Ethiopia, Sri Lanka, Pakistan, Uganda, Côte d’Ivoire, Liberia, Chad, Indonesia and Lebanon. Its delegations and missions are present in more than 80 countries around the world
. 
The International Committee of the Red Cross has a paradoxal character in a double sense: it is universal in its outlook, but local in its origine and it sees itself as institution rooted in rule of law but works in practice in a pragmatic way. 

The ICRC is universal in character and it is recognized as a subject under public international law. This flowes from the aim and principles of action embodied in its statutes. Sufferings of every human being are to be mitigated and prevented, without discrimination of any sort. Even members of the enemy forces have the right to be treated according to the same principles as members of a State’s own forces. But despite its universalistic outlook the International Committee of the Red Cross has a local character as far as its historical roots and the shape of its organisation are concerned. As the largest private relief system for conflict situations it is organized as an association under Swiss private law. It embraces not more than 25 Swiss citizens as its members who, in fact, constitute the governing body and highest policy-making organ the Institution.
 Caroline Moorhaed commented about its origins: “A new movement had been born, in private, among private people and in a small, apparently powerless country, which would soon catch fire the rulers troughout the world.”
 “If the International Committee did not exist, no one would be able, in the 1990s, to invent it. Who today would put the power to monitor and criticize all the governments of the world in the hands of a small band of co-opted elderly Swiss lawyers and bankers? Its mandate is unique and its composition a quirk of history.”
 And Jean-Christophe Rufin wrote: “Suisse et universelle, neutre et traitant avec des Etats, puissante mais dépendante de la parole donnée telles sont les ambiguités de la Croix-Rouge Internationale.”

The International Committee of the Red Cross, then, is unique in its legal character and its pragmatic mode of action. It has, for some considerable time now, been the decisive agent for creating, developing and promoting international humanitarian law
. It is at the origin of the Geneva Conventions. The Organisation has been the main driving force in promoting and strengthening international humanitarian law and universal humanitarian principles. It campaigned for widening humanitarian protection to include internal, as well as international wars and for limiting the means and methods of warfare. Law gives the ICRC the basis from which to act. However, the institution is well aware of the fact that the power of legal rules to shape behaviour in the faces of murderous ideologies and persistant nationalism is limited. Its legal idealism is tempered by a healthy dose of scepticism. Its legal foundation and character does not mean that it is not also pragmatic in nature. Jacques Freymond, a former acting president of the Committee, said that its policy is carried out by a “pragmatic approach” and that the Red Cross “expresses itself first of all in actions.”
 Jean Pictet wrote that the Red Cross “is above all made of practical actions, which are very varied and often improvised (and that) the Red Cross from the first modelled itself upon human nature and it is in the rude school of life that its dogmas were forged.”
 

The International Committee of the Red Cross thus is a complex, unique organisation. It is universal in its worldwide outlook and functions, and Swiss in its historical origin, acting with means of humanitarian diplomacy and otherwise. In the world of humanitarian institutions it “marches to its own drummer”. 
 Part of its special idendity is first of all that it is based on and acts with means of law. Law (and soft law standards) constitute, in its self-image and in the image of others, its special character and in the last analysis, its legitimacy. In its actions, the Committee was, on the whole, successful. Nelson Mandela, when in prison for exemple, advised the ICRC to continue its visits to South Africa, is reliabliy reported to have said “Always remember that what matters is not only the good you bring but just as much the bad you prevent”
. The ICRC is undoubtedly the first organization to come to mind when one thinks of sustainable humanitarian action and international humanitarian law. In this chapter, I would like to focus also on other actors, whose links to humanitarian law and humanitarian action are less well known.

II. The role of the United Nations 

Peace, security and human rights are among the fundamental, or most important, concerns of the United Nations (UN) (Article 1, para. 1 of the UN-Charter).
 However, during the first twenty years of its existence, the United Nations had a fairly distant relationship with humanitarian law. This was deliberate and the reasons for it were philosophical: the UN was established after the end of World War II and its main objectives at the time were to secure world peace and international security, not to regulate war
. Such ideas were enormously appealing in the formative years of the UN; its representatives felt that if the laws of war were included in the agenda, “public opinion might interpret its action as showing a lack of confidence in the efficiency of the means at the disposal of the UN for maintaining peace.”
 By the end of the 1960s, this policy had begun to change. In 1968, the General Assembly adopted Resolution 2444 on respecting human rights during armed conflict
. But it was only when the Cold War ended that the UN began to assume a considerable role in the development of international humanitarian law. This body of law is still not the main focus of the UN, but the organization now considers it to be an important means to achieve international peace and security. That is why UN bodies now contribute to the development of humanitarian law in various ways
. With regard to humanitarian law, the UN describes its three main functions as elaboration, enforcement and involvement
. Organs and agencies within the United Nations contribute to preserving the pertinence of international humanitarian law in a number of different ways: by reminding warring parties of the applicability of the law, by calling for compliance with its rules, by referring to humanitarian law in resolutions and by establishing fact-finding missions that are entrusted with the task of inquiring into alleged violations of international humanitarian law
. Let us now turn our attention to the Security Council, the General Assembly and the Human Rights Council, and to the International Court of Justice.
A.
The Security Council 

A) General remarks 
The primary responsibility for preserving international peace and security lies with the Security Council
. Since the UN has started to regard respect for international humanitarian law vital for the preservation and restoration of world peace, the Security Council’s involvement with this branche of international law has grown over the years
, especially after the end of the Cold War
. Since then, it has produced an impressive series of resolutions regarding international humanitarian law. The Security Council, as long as it acts in accordance with the purposes and principles of the Charter, can take a wide range of decisions relating to international humanitarian law.
 

Since the early 1990s, in the context of the armed conflicts in Iraq, Bosnia and Herzegowina, Rwanda and Kosovo, the Security Council had repeatedly recognized “that massiv and systematic breaches of human rights law and international humanitarian law constitute threats to international peace and security and therefore demand its attention and action”
. In 1999 and 2000, it adopted two ground-breaking resolutions, in particular with respect to its determination to protect civilians. In Resolution 1265, the Council expressed “its willingness to respond to situations of armed conflict where civilians are being targeted or humanitarian assistance to civilians is being deliberately obstructed, including through the consideration of appropriate measures at the Council’s disposal in accordance with the Charter of the United Nations”
. According to the Report preceding this Resolution, such measures include a wide range of activities and may go as far as measures of enforcement listed under Chapter VII of the Charter.
 More recently, the Security Council has called upon the belligerents to respect humanitarian law in international conflicts (such as the ones in Iraq and Georgia
) as well as in non-international armed conflicts (such as the ones in Somalia and Sudan
) which are also considered to constitute a threat to international peace and security. The Security Council invokes humanitarian law in various other ways
: for instance, it reminds the parties to the conflict of specific rules and takes measures to implement humanitarian law. It therefore regularly refers to the Geneva Conventions and the Hague Conventions, and reiterates that the latter must be applied by all parties, regardless of the circumstances. The Security Council also gives its backing to the important role played by the UN with regard to humanitarian issues in areas of conflict and ensures the provision of assistance with regard to the humanitarian needs of civilians, the protection of the natural environment and the cultural assets of conflict zones. 

In most of the resolutions in which the Security Council has referred to international humanitarian law, its main focus has been the protection of civilians in areas of conflict
. It has also called on warring parties not to undertake targeted killings of civilian and reaffirmed its commitment to implementing adequate instruments for the protection of civilians, especially peace-keeping operations
. The Security Council has expressed especial concern about the many gaps in the implementation of humanitarian law and called for a concerted effort to develop measures to urge all States to comply with the law
.

The Security Council has also taken a number of other steps to enforce humanitarian law. For instance, it has sent groups of experts to gather information about a particular situation, as in East Timor, or to investigate war crimes, which it did during the Iran-Iraq war of 1980-1988. F. Kalshoven has pointed out a particularly noteworthy example: “[The Security Council established a group of experts] to collect and analyse all the available information about war crimes in the former Yugoslavia (...) In 1993, (...) it followed this up with the establishment of the International Criminal Tribunal for the Former Yugoslavia – a step followed in 1994 with the International Criminal Tribunal for Rwanda.”
 These actions by the Security Council were efforts to serve justice - years before the International Criminal Court was established
. The tribunals had jurisdiction over crimes against humanity, genocide and war crimes and are generally acknowledged to be a turning point in the development of humanitarian law, “both as a body of law and in the political and legal culture of nations”
.
b) Peacekeeping Operations


The Security Council has another instrument at its disposal for the fulfilment of its task: it may establish peacekeeping operations, an instrument that has become particularly important for the prevention of violent conflict and the preservation of international peace. Although not explicitly mentioned in the UN Charter and defying a simple definition, peacekeeping missions have been referred to by Dag Hammarskjöld, the second UN Secretary-General, as belonging to "Chapter Six and a Half" of the Charter. He therewith placed them between traditional methods of resolving disputes peacefully, such as negotiation and mediation under Chapter VI, and more forceful action as authorized under Chapter VII. Since it has been contested by certain UN Member States that the expenses for peacekeeping operations are expenses within the meaning of Art. 17 para. 2 UN Charter, the International Court of Justice gave an Advisory Opinion (“certain expenses”) in 1962 stating that these operations fulfil a prime purpose of the United Nations in promoting and maintaining a peaceful settlement of a dispute.

Due to the dynamic development this instrument has undergone since its beginning, there is no consistent definition of what a peacekeeping operation precisely is. In its original form, peacekeeping missions are described as actions to keep or rebuild world peace and international security, using armed forces in an international armed conflict on the grounds of consent of all parties but without use of force (except in cases of self-defense)
. The traditional functions of peacekeeping are prevention of conflicts, securing and consolidating peace.

The first armed UN-peacekeeping mission has taken place in 1956 to secure peace between Egypt and Israel (UNEF)
. All following missions until the end of the Cold War are considered to be missions of the so called “first generation” of peacekeeping and can be described by three criteria: by the consent of all parties, the impartiality of the mission and by the use of force only in cases of self-defence
. Those missions were sent out particularly to monitor ceasefires or for the easing of situations of crisis, for example through the formation of buffer areas (so called observer missions).

With the end of the Cold War, the character of armed conflicts changed; international conflicts diminished, internal conflicts with complex reasons grew. Therefore, also peacekeeping missions changed. In the “agenda for peace” in 1992, the Secretary-General Boutros Boutros-Ghali tried to define the conditions for the new generation of peacekeeping missions
. The scope of duties has been amplified; humanitarian help, the build-up of civil administration, the preparation of elections, police duties and the monitoring of the human rights situation were added to the functions of traditional peacekeeping
. 

In the middle of the 1990s, a third generation of peacekeeping emerged, the so called robust peacekeeping or peace-enforcement. On the grounds of Chapter VII UN-Charter and the threat or breach of the peace, the Security Council dispatched robust peacekeeping missions, for example in Somalia in 1992
 or in Sarajevo in 1992
. These missions, which took place in a very instable environment, brought a change of peacekeeping. The principles of consent, impartiality and non-use of force were interpreted in a new way. Hence, the consent of all parties is still desirable, but not necessarily a requirement. Furthermore, the criterion of impartiality does not detain UN-troops any more from interfering in cases of serious violations of human rights
. Finally, the principle of non-use of force has been further weakened. To secure peace, the troops now are allowed to use all necessary means
.
Several questions of humanitarian law arise with the dispatch of peacekeeping missions, first and foremost, whether the missions are bound by the rules of humanitarian law. As an international organisation, the United Nations are not a contracting party of the Geneva Conventions; however, in the light of the aims to secure world peace and international security, the UN are considered to be bound by the basic principles of humanitarian law
. Most experts share the opinion of the ICRC that the applicable law should be determined case by case and not on the basis of a formal mandate handed down by the Security Council. According to this view, international humanitarian law applies as soon as multinational troops are involved in armed conflicts; hence, humanitarian law has to be respected also by peacekeeping missions
. 


This approach has been supported by Secretary General Kofi Annan in his Bulletin “Observance by United Nations forces of international humanitarian law”
 in 1999. It is of great programmatic value. Traditionally, the UN has never confirmed that humanitarian law as such does apply to UN peacekeeping; rather, it has held that the “principles and spirit” of the general international Conventions apply to the conduct of military personnel. The Bulletin now claims “the fundamental principles and rules of international humanitarian law were applicable to United Nations forces conducting operations under United Nations command and control”. In general, the UN has increasingly concerned itself with the promotion and safeguarding of international humanitarian law. An important reason for this development is the understanding that the World Organization cannot promote respect for humanitarian law without observing this body of law itself. A similar perspective is taken by Andrew Clapham who is in favour of obligations going beyond the traditional state-focused approach of international law and applying to both state and non-state actors.
 According to this perspective, it is not the participation of those actors in the law-making process but their actual involvement in an armed conflict that obliges them to respect humanitarian law. In this sense, obligations exist for all entities - State or non-State - taking part in hostilities, regardless of whether they are “subjects” under international law, the main criterion being the ability of an actor to participate in an armed conflict. For this reason, non-State actors such as UN peacekeeping forces are should necessarily be bound by humanitarian law, despite their not having taken part in the law-making process.
 Furthermore, it has been discussed lately, if specific agreement should be concluded concerning the applicability of international humanitarian law by peacekeeping missions of the United Nations
.


Even more difficult is the problem whether the law of international or non-international armed conflicts applies to actions of peacekeeping missions. Again, there exist controversial answers and theories to this question in doctrine and practice. In his above mentioned bulletin, the Secretary General discussed this question. In his above mentioned bulletin, the Secretary General discussed this question. He referred particularly to customary international humanitarian law, as for example the protection of wounded and sick persons, the sanitary and support personnel, the treatment of prisoners of war, means and methods of warfare, protection of cultural goods and the protection of the natural environment
. These rules of humanitarian law should be applied by peacekeeping missions in any case. 


A second issue concerns the question whether and how far peacekeeping missions themselves can contribute to the development and implementation of international humanitarian law and the compliance by other actors. Whereas under traditional international law peacekeeping were not authorized or even envisaged to monitor compliance with humanitarian law, practice seems to have changed in recent times. For example, certain peacekeeping resolutions of the Security Council lay down a duty of UN peacekeeping missions to contribute, in particular, to the promotion and protection of human rights as well as “to help investigate human rights violations with a view to help ending impunity.”
 are kept to provide humanitarian assistance and humanitarian assistance and “to establish the necessary security conditions.”
 

Since the above mentioned establishment of “wider” peace keeping missions after the end of the Cold War (Bosnia, Rwanda, Sierra Leone) their nature has continuously changed: missions with narrowly defined functions have been followed by veritable humanitarian actors whose responsibilities have become more and more complex and have been extended to the civil sector. Such additional tasks, going beyond those of traditional peacekeeping, include, but are not limited to, humanitarian relief, separation of forces, disarmament of belligerent, the organization and supervision of elections, the protection of civilian and personnel and agencies, guarantee and denial of movement, capacity building, monitoring of ceasefires and enforcement of no-fly zones.


Engaging in humanitarian support and protection of human rights, a field nowadays closely connected to (with) humanitarian law, peace keeping missions play an increasingly important role in strengthening humanitarian law in conflict areas. Since, peacekeeping missions have become a new relevant actor amongst others building a civilian “humanitarian community”. However, this seems to be a janus-faced phenomenon: On the one hand, such a network can lead to new synergies and creates additional capacities in order to enforce humanitarian principles. On the other hand, it involves problems of coherence and coordination (e.g. in the case of Rwanda where over 200 NGOs were at work).


We should also be aware of shortcomings of the system. As former ICRC-President Cornelio Sommaruga has observed: “Au fond, j’ai souvent eu l’impression que les politiques, lorsqu’ils se trouvaient dans l’incapacité de résoudre une crise et étaient sous la pression de l’opinion des medias, ont poussé en avant l’humanitaire. Plutôt que de s’attacquer aux racines du mal, ils ont joué la carte humanitaire, notamment en lui versant beaucoup d’argent. Ce faisant, l’humanitaire est devenue un alibi pour ceux qui ne parviennent pas à résoudre des problèmes politiques. “ And he continues concerning Ex-Yugoslavia: “On doit se demander si, dans ce conflit, plutôt que d’escorter les humanitaires, la tâche de l’ONU et de ses troupes sur place n’aurait pas dû être de faire respecter le droit international et le droit international humanitaire. Les Nations unies n’auraient-elles pas absolument du empêcher cette chose terrible que fut la purification ethnique …? Or qu’a fait la communauté des nations, l’ONU? Elle a laissé la purification ethnique se poursuivre pratiquement jusqu’au bout … Il y eu certes des mots, de grandes déclarations, mais il fallait beaucoup plus: il fallait intervenir. “

B.
The General Assembly 
a) General remarks 

The Security Council is not the only body of the UN that promotes respect for international humanitarian law. Like the Security Council, the General Assembly’s involvement with humanitarian law is based on Article 89 of Protocol I of 8 June 1977 additional to the Geneva Conventions. And Articles 10 and 11 of the UN Charter allow the General Assembly to debate issues concerning world peace and international security and to transfer resolutions and recommendations to the Security Council and to the members of the UN.

As mentioned above, the UN, whether it was the Security Council or the General Assembly, was very reluctant early on to have any involvement with humanitarian law. This began to change with General Assembly Resolution 2444 of 19 December 1968
, Respect for Human Rights in Armed Conflicts, in which the General Assembly affirmed Resolution XXVIII of the International Conference of the Red Cross in Vienna in 1965, on protection for civilians against the dangers of indiscriminate warfare. In Resolution 2444, the General Assembly set out three principles for shaping the development of international humanitarian law: limits on the means that can lawfully be chosen by the parties to a conflict, the prohibition of attacks against the civilian population and the distinction between combatants and non-combatants
. This was the starting point of what has since been described as the General Assembly’s role in international humanitarian law: assisting in the development of humanitarian law by confirming and reaffirming its principles
.

Another important step in the development of this aspect of the General Assembly was the adoption of Resolution 2675 of 9 December 1970, Basic Principles for the Protection of Civilian Populations in Armed Conflicts. This resolution states that combatants must take all precautions to prevent harming civilians; that housing and other civilian installations should not be the object of military operations; and that civilian populations, or individual members thereof, should not be the object of assaults
.
Since the 1970s, the General Assembly has focused on three areas of international humanitarian law: the implementation of the law in terms of individual criminal responsibility, respect for human rights during armed conflicts, and prohibitions on the methods and means of warfare
. The elaborations of the General Assembly on the problem of criminal responsibility contributed in no small part to the establishment of the International Criminal Court in 2002. After the end of the Nuremberg trials, the General Assembly recognized the need for a permanent international tribunal to deal with war crimes. It was at the request of the General Assembly that, in 1950, a process was set in motion to create such a tribunal. Eventually, in 1998, the General Assembly convened a conference in Rome with the aim of finalizing a treaty for this purpose. Four years later, the Rome Statute of the International Criminal Court came into force. The importance of the Court is such that it is now considered to be part of a process of global constitutionalization, in which it dispenses universal criminal justice
.

Restricting the means and methods of warfare was yet another contribution made by the General Assembly to the development of international humanitarian law.  Numerous conventions to this end were adopted between 1972 and 1993, such as the Convention on the Prohibition of Chemical Weapons, adopted by the UN General Assembly on 30 November 1992. This convention clearly influenced the development of the Convention on the Prohibition of Anti-Personnel Mines, which was adopted in 1997
. 

Though the UN, in general, had no direct involvement with humanitarian law in its early days, the General Assembly’s very first resolution was crucial for the purposes of that body of law. This resolution, adopted on 24 January 1946, established a “commission to deal with the problems raised by the discovery of atomic energy.”
 The nuclear threat has preoccupied humanitarian experts and non-experts alike ever since it first appeared. The Commission was charged, inter alia, to make specific proposals “for the elimination from national armaments of atomic weapons and of all other major weapons adaptable to mass destruction”
. The resolution may have been adopted mainly for reasons of international security and not out of humanitarian concern. But, from a humanitarian perspective, one can rejoice in the rightness of the resolution even though its motives may not have been especially lofty. Needless to say, that General Assembly’s intention has not yet been realized. National interests have seen to that. The General Assembly, however, followed up on its concern over the nuclear threat and in 1957 created the International Atomic Energy Agency, whose purpose was to control the spread of nuclear weapons. In addition, a series of international treaties, such as the 1968 Treaty on the Non-Proliferation of Nuclear Weapons
 and the 1996 Comprehensive Test Ban Treaty, helped to bring proliferation of nuclear weapons and the threat of nuclear war under control – at least to some degree
.  

In addition to these vital contributions, the General Assembly has also reiterated the importance of complying with humanitarian law in numerous resolutions and recommendations. It has emphatically labelled certain situations as armed conflicts and called upon the parties involved to comply with the rules of humanitarian law
. For example, in contradiction to the States involved, the General Assembly has characterized the Iraq-Kuwait war, the war in Afghanistan and the occupation of the Golan Heights by Israel as internal armed conflicts or military occupation
. 
In sum, the General Assembly has focused on protecting the civilian population. A prominent example is the long series of resolutions on the Palestinian territories occupied by Israel
. It has regularly called upon all States to become parties to treaties of humanitarian law, particularly the two Additional Protocols of 1977
. The General Assembly has also had a prominent role in establishing some of the cornerstones of current international humanitarian law, such as the International Criminal Court and the Ottawa Treaty. Mainly, the General Assembly promotes humanitarian law and helps to further its development by reaffirming its most important principles.

b) The Human Rights Council 

The United Nations Commission on Human Rights and its successor, the Human Rights Council, were set up to deal specifically with issues related to the protection of human rights. At the Human Rights Commission, humanitarian law gradually began to complement human rights law as an important object of attention; this trend has continued at the Human Rights Council. Because the two bodies of law often overlap, both the Human Rights Commission and the Human Rights Council have referred to humanitarian law on several occasions
, most prominently during the conflicts in Afghanistan, Iraq, Lebanon and Gaza. Let me briefly elaborate on the conflicts in Lebanon and Gaza.
In August 2006, prompted by the human rights crisis in Lebanon caused by Israeli military operations
, the Human Rights Council resolved to “establish urgently and immediately dispatch a high-level Commission of Inquiry.” Paragraph 7 of the resolution stated that the Commission was mandated: “(a) to investigate the systematic targeting and killings of civilians by Israel in Lebanon; (b) to examine the types of weapons used by Israel and their conformity with international law; and (c) to assess the extent and deadly impact of Israeli attacks on human life, property, critical infrastructure and the environment.” The Commission met with the president and the prime minister of Lebanon, members of the Government and other senior officials, members of parliament, local authorities, representatives from the private sector and from hospitals, victims and witnesses, as well as representatives from NGOs and various UN agencies, among them the UN Interim Force in Lebanon and the UN Truce Supervision Organization. In its report
, the Commission provided an overview of the conflict and the historical background; it also dealt with issues of classification (the legal character of the conflict and the law applicable to it).
 
The Commission emphasized the uniqueness of the conflict - active hostilities took place only between Israeli forces and Hezbollah fighters - and defined it as international armed conflict: in the Commission’s opinion, the absence of the Lebanese armed forces from an active participation had no bearing on how the conflict should be classified. But in fact, the armed conflict was of a double character. First, there was an international armed conflict between Israel and Lebanon. Israel Defense Forces attacked the Lebanese Armed Forces and its assets. The State of Lebanon in several aspects was the subject of direct hostilities conducted by Israel. Though the Lebanese Armed Forces did not actively participate in the hostilities and offered no resistance to the Israeli attacks, the Commission found that this does not deny “the character of the conflict as a legally cognizable international armed conflict”. Second, the conflict was mainly of a transnational character. Active hostilities took place only between Hezbollah, a militia based in Southern Lebanon, and the Israel Defense Forces. The Government of Lebanon took the position that it was not responsible for and had not even prior knowledge of the operations that initiated the conflict and were carried out by Hezbollah. The Government of Israel, on the other hand, was of the view “that responsibility [lay] with the Government of Lebanon, from whose territory these acts were launched into Israel, and that the belligerent act was the act of a sovereign State, Lebanon.” From an international humanitarian law standpoint, the dispute is irrelevant to the point that international humanitarian law applies as soon as an armed conflict arises and it binds all the parties to the conflict to fully comply with it.

The report made repeated reference to the fact that the principle of humanity and humanitarian considerations (in the terms of the Martens clause) were disregarded during the conflict
. It condemned the violations of humanitarian law by the Israeli forces and called upon Israel to abide by its obligations under international humanitarian law. In particular, the experts concluded that though none of the weapons used by Israel was illegal per se the way in which the weapons were used in some cases was contradictory to international law. The Commission found that the use of cluster munitions “was excessive and not justified by any reason of military necessity”. Furthermore, it considered that the “excessive, indiscriminate and disproportionate use of force” was contrary to the principles of military necessity, proportionality and distinction and thus constituted “a flagrant violation of international humanitarian law”
. It also called upon the Council to promote and monitor the obligation to “respect and ensure respect” by all parties in a conflict, including non-State actors
.

Notwithstanding the importance that violations of human rights law and humanitarian law are investigated, condemned and that action is taken by the international community in order to rectify the situation, the Commission’s mandate was rightly critisized for its bias. The Commission of Inquiry was only asked to inquire into misconduct by the Israeli armed forces. The formulation of the mandate resembled a prejudgement of Israel and did not even include an inquiry into possible misconduct of the Hezbollah fighters. There was no justification for such a one-sided mandate. 
The Human Rights Council learned its lesson. During the winter of 2008-2009, another short war in the Middle East was conducted between Israel and the Hamas. In April 2009, the Human Rights Council established the United Nations Fact-Finding Mission on the Gaza Conflict. This time, the Mission was entrusted with the mandate “to investigate all violations of international human rights law and international humanitarian law that might have been committed at any time in the context of the military operations that were conducted in Gaza during the period from 27 December 2008 and 18 January 2009, whether before, during or after.”
 Unlike the one-sided mandate given to the Commission established to inquire into the 2006 war in Lebanon, the mandate of the Gaza Mission was balanced. The Mission considered “any actions by all parties that might have constituted violations of international human rights law or international humanitarian law”
. The Mission’s efforts were not politically motivated but guided by a commitment to the rule of law, in particular humanitarian law and human rights law. The inquiry was undertaken in an effort to pursue justice and prevent those who had committed serious violations of the law from escaping punishment. Despite the balanced mandate, the Mission had to face some major challenges, among them the non-cooperation of the Government of Israel and its refusal to allow the experts to enter Gaza
, the West Bank and southern Israel. The Mission criticized both parties to the conflict for their disrespect of international humanitarian law. It found that Palestinian armed forces failed to distinguish between military targets and the civilian population and civilian objects in southern Israel. The main findings of the final report were that Israeli armed forces clearly violated international humanitarian law. For example, in a number of specific cases they launched direct attacks against civilians with lethal consequences without any military justification for doing so. Further violations included the use of human shields and the destruction of civilian infrastructure not to be justified on military grounds
. The experts concluded that these attacks “amounted to reprisals and collective punishment and constitute war crimes”
. 
Besides the establishment of fact finding missions, the Council occasionally appoints a special rapporteur to examine the situation of human rights in certain countries or regions: compliance with humanitarian law is often one of the most pressing issues
. Such rapporteurs have been named (appointed) for several countries: among them, Afghanistan, El Salvador, Kuwait, Rwanda and the territories occupied by Israel. These inquiries conducted by special rapporteurs take the form of “fact-finding” missions when violations of international humanitarian law are alleged
. These fact-finding activities are yet another way of promoting compliance with humanitarian law.

C.
The Secretary-General


Under the UN Charter, the Secretariat is principally conceived as the organization’s administrative body. Art 97 defines the Secretary Genearl as “the chief administrative officer of the Organization”.
 However, the influence of the Secretary-General is not at all limited to administrative or organizational tasks, his actual political power reaching far beyond them.
 Unifying several functions within one person (diplomat, advocate, civil servant and CEO), the Secretary-General has become a political player at the world stage whose role has increased according to the growing responsibilites of the World Organization. He is supposed to be a symbol of United Nations values and to represent the interests of the world's peoples, in particular the most among them. Inevitably, he plays an important role in the promotion and implementation of international humanitarian law.


Art 98 and Art 99 of the Charter paved the way for an active role of the Secretary-General in almost every aspect of the UN's activities. Art 98 provides that the Secretary-General also shall perform “other functions as are entrusted to him” implying additional non-administrative and political duties. According to Art 99, he “may bring to the attention of the Security Council any matter which in his opinion may threaten the maintenance of international peace and security”. Even if the Secretary-General has not made extensive use of this right in the past, a competence of investigation of armed conflicts is implicitely included in the meaning of this article providing him with additional power in the humanitarian field. Of course, the Secretary-General would never be successful in his actions, if he did not take careful account of the interests and concerns of Member States, but at the same time he has to uphold the values and moral authority of the United Nations. Thus, all previous Secretaries-General have understood their political responsibilities in a broad sense. Considering themselves as speakers for and actors and guardiens of peace and the values of the Charter, they all developed means and methods of conflict prevention and resolution
. Indeed, they became involved in the major disputes during their respective tenures, often being at the risk of challenging or disagreeing with some powerful Member States. 

Thus, many important developments in the humanitarian field have been initiated, promoted or further strengthened by Secretaries-General in the past, as they undertook wide-ranging and successful diplomatic initiatives to settle down disputes throughout the world. Their independency and impartiality, sometimes combined with a special charisma of the incumbent, allow them to act as real peacemakers and to embody the humanitarian conscience of mankind.

Nowadays, a major pillar of the UN’s efforts to assure international peace and security are peace-keeping missions in conflict areas all over the world. Mainly conceived by the second Secretary General Dag Hammarskjöld on the occasion of the 1956 Suez crises, this means of peace activity had not been foreseen by the drafters of the Charter. As shown above, the mission’s tasks and responsibilites have been subsequently specified and expanded in the following decades
. They may thus serve as an example of the dynamic development of UN law and practice by the institution’s “administrative” body.

Another important means of promoting humanity, human rights and humanitarian law is the Secretary General’s reporting activity. He has the duty to report to the other UN main organs (General Assembly, Security Council and Ecosoc) either periodically or upon request. Some of these documents have become very significant for the development of humanitarian law, e.g. Boutros Boutros-Ghali’s report “An Agenda for Peace”
 that analysis and recommends ways of strengthening and making more efficient the capacity of the UN for conflict prevention, peacemaking and peace-keeping or Kofi Annan’s final report “In Larger Freedom”
 development to achieve development, security and human rights setting out a program to achieve development, security and human rights and to reform the UN system. As to the development of humanitarian law in particular, a number of documents are relevant. In 1968, the General Assembly recommended that the Secretary-General, after consulting with the ICRC, should bring to the attention of all members of the United Nations the existing rules of international humanitarian law.
 He should urge them to ensure that civilians and combatants are protected in accordance with "the principles of the law of nations derived from the usages established among civilized peoples, from the laws of humanity and from the dictates of public conscience". Moreover, at the General Assembly's request, the Secretary-General of the United Nations reports periodically on the state of acceptance of the Additional Protocols of 1977. In 1999, the Secretary-General issued his bulletin on the “Observance by United Nations forces of international humanitarian law”.
 

In addition, the Secretary-General fulfils an important role as the the direct superior of the High Commissioner of Human Rights, the principle human rights official of the UN who is responsible for all the activities of the Office of the United Nations High Commissioner for Human Rights. His competences are closely connected to those of the Secretary-General. As the High Commisioner is directly accountable to the Secretary-General and advises him on the policies of the UN in the area of human rights, the two bodies have to cooperate closely. Mandated to “play an active role in removing the current obstacles and in meeting the challenges to the full realization of all human rights and in preventing the continuation of human rights violations throughout the world”
 the High Commisioner is implicitly mandated to take an active part in the prevention of violations against international humanitarian law. 
D. The International Court of Justice 

The International Court of Justice (ICJ) was established in 1945 to succeed the Permanent Court of International Justice. Although there had been international or regional courts before the ICJ, humanitarian law almost never played a part in judicial proceedings in the international sphere, with the significant exception of the Nuremberg and Tokyo International Military Tribunals. The Nuremberg Tribunal was assigned the task, inter alia, of punishing German war criminals who had committed breaches of the Hague Conventions during the Second World War. In 1945, the Nuremberg Tribunal had already found that the humanitarian rules included in the Regulations annexed to the Hague Convention IV of 1907 “were recognised by all civilised nations and were regarded as being declaratory of the laws and customs of war.”

With the establishment of the Internatonal Court of Justice, the attitude to international humanitarian law on the international judiciary level began gradually to change: it was no longer disregarded to the same extent. In its early years, the ICJ did not refer to humanitarian law in its judgments or advisory opinions, but this began to change in the Eighties. The ICJ has significantly influenced the development of humanitarian law in a number of ways: by establishing the formula of “elementary considerations of humanity” and confirming the customary nature of humanitarian law treaties, and by treating the fundamental principles of humanitarian law as a sort of humanitarian jus cogens. These matters will be further examined in the pages that follow:

a)
“Elementary considerations of humanity”: International humanitarian law as customary law
Fairly early in its existence - in the Corfu Channel case of 1949 - the Court introduced the notion of “elementary considerations of humanity”
, a reference to certain general and well-recognized principles of humanitarian law. This concept has been reiterated several times in later decisions, especially in the Nicaragua case of 1986, where the Court held that Article 3 common to the four Geneva Conventions  (common Article 3) “reflect(s) what the Court in 1949 called ‘elementary considerations of humanity’”
. The influence of the Corfu Channel decision, on the development of humanitarian law, was not limited to the introduction of this concept. By acknowledging the declaratory character of some specific provisions of the Hague Convention of 1907, the Court implicitly affirmed the existence of a body of customary rules in humanitarian law.
 

This jurisprudence was further developed in Case concerning Military and Paramilitary Activities in and against Nicaragua, the first judgment in which the ICJ paid especial attention to humanitarian law, especially to the four Geneva Conventions.  As mentioned above, this judgment explicitly clarified that common article 3 reflects “elementary considerations of humanity.” The Court also stated that common Article 3 was applicable not only to internal conflicts, but that it also “constitutes a minimum yardstick” for international armed conflicts, one that had to be respected regardless of the circumstances
. And most importantly, even though the judgment focuses mainly on common Articles 1 and 3, it seems to postulate the customary nature of the greater part of their provisions by referring to the fundamental general principles of humanitarian law
.
In Legality of the Threat or Use of Nuclear Weapons, an advisory opinion, the Court again justified its jurisprudence with respect to the customary nature of humanitarian law. It did so by reaffirming the importance of humanitarian values, which the law of armed conflict is based on, and also by citing declarations of other international bodies (e.g. the Nuremberg International Military Tribunal and the Report of the Secretary-General of 1993 introducing the Statute of the International Criminal Tribunal for the former Yugoslavia) that provide evidence of the transformation of conventional into customary law. The Court concluded its advisory opinion with the finding that: 
“The extensive codification of humanitarian law and the extent of the accession to the resultant treaties, as well as the fact that the denunciation clauses that existed in the codification instruments have never been used, have provided the international community with a corpus of treaty rules the great majority of which had already become customary and which reflected the most universally recognized humanitarian principles.”

b)
jus cogens and erga omnes norms
In addition, the jurisprudence of the ICJ, which defined some fundamental principles of humanitarian law as a sort of jus cogens, must be mentioned: Whilst the concept of jus cogens is an essential aspect of general international law, the term is not commonly used in humanitarian law. The ICJ has undertaken several steps to establish a similar, if not identical, concept:
 First, in “Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide”, an advisory opinion, the ICJ recognized the outlawing of genocide as a quasi-obligation erga omnes norm: “in such a convention the contracting States do not have any interest of their own; they merely have, one and all, a common interest, namely, the accomplishment of those high purposes which are the raison d’être of the convention. Consequently, in a convention of this type one cannot speak of individual advantages or disadvantages to States, or of the maintenance of a perfect contractual balance between rights and duties. The high ideals which inspired the Convention provide, by virtue of the common will of the parties, the foundation and measure of all its provisions.”

This reasoning, implying the existence of a set of core principles and provisions in humanitarian law from which States cannot derogate, has been reiterated more recently in Case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide. Here, the Court refers explicitly to the concept of erga omnes norms: “… the principles underlying the Convention are principles which are recognized by civilized nations as binding on States, even without any conventional obligation.”
 This leads to the conclusion that “… the rights and obligations enshrined by the convention are rights and obligations erga omnes.”
 Likewise, in its Wall Opinion the Judges refered to certain erga omnes obligations under international humanitarian law that had been violated by the State of Israel.
 The Court recalled its statement in the Advisory Opinion on the LegaIity of the Threat or Use of Nucleur Weapons, according to which 
" ‘a great many rules of humanitarian law applicable in armed conflict are so fundamental to the respect of the human person and ‘elementary considerations of humanity' . . .’, that they are ‘to be observed by all States whether or not they have ratified the conventions that contain them, because they constitute intransgressible principles of international customary law’.”
 
The Court is of the view that “these rules incorporate obligations which are essentially of an erga omnes character”.
 It referred to Art 1 of the Fourth Geneva Convention, according to which all State parties “undertake to respect and to ensure respect” for the Convention in all circumstances and added: “It follows form that provision that every State party to that Convention, whether or not it is a party to a specific conflict, is under an obligation to ensure that the requirements of the instruments in question are complied with”
. In this Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, the Court very concretely reminded States that they are “under an obligation not to recognize the illegal situation resulting from the construction of the wall […] not to render aid or assistance in maintaining the situation created by such construction [… and] to ensure compliance by Israel with international humanitarian law as embodied in [the Fourth Geneva Convention relative to the Protection of Civilian Persons in Time of War]”
. 
The Court seemed to be more reluctant to declare jus cogens with respect to the conduct of hostilities and to protection for victims of armed conflicts. In the advisory opinion on the “Legality of the Threat or Use of Nuclear Weapons” the Court made no direct reference to the relevance of jus cogens in humanitarian law, missing an opportunity to build on previous decisions and strengthen the concept of jus cogens in humanitarian law. However, the Court recognized the existence of “intransgressible principles of international customary law”
, implying that no State may derogate from them. Thus, the Court introduced a new term in humanitarian law, one that seems to resemble jus cogens
.
It is the Court’s opinion that such principles are also applicable to various recently developed weapons. On the subject of nuclear weapons, the Court has stated that:

“… it cannot be concluded (…) that the established principles and rules of humanitarian law applicable in armed conflict did not apply to nuclear weapons. Such a conclusion would be incompatible with the intrinsically humanitarian character of the legal principles in question which permeates the entire law of armed conflict and applies to all forms of warfare and to all kinds of weapons, those of the past, those of the present and those of the future. In this respect it seems significant that the thesis that the rules of humanitarian law do not apply to the new weaponry, because of the newness of the latter, has not been advocated in the present proceedings. On the contrary, the newness of nuclear weapons has been expressly rejected as an argument against the application to them of international humanitarian law …”

c)
Assessment 
Though it is often described as the most significant international court, the ICJ has dealt with only a few cases in the field of humanitarian law
. But this should not be misinterpreted: the ICJ’s judgments and advisory opinions have often broken new ground, as the examples given above demonstrate. States are finding it increasingly difficult to derogate from the ICJ’s practice; because of this, its jurisdiction and advisory opinions may have an even greater impact on the development and promotion of humanitarian law.
III. Regional organizations promoting international humanitarian law
It is not only on the global level that actors crucial to the promotion and development of international humanitarian law are to be found: regional institutions that are relevant to humanitarian law exist throughout the world - in America, Africa, Asia, Australia and Europe. For reasons of space I will limit myself to two European institutions, the European Union and the Council of Europe. They are very different networks within the broader context of global government.
A.
The European Union 

As the UN the European Union had, in its early days, a somewhat distant relationship to international humanitarian law. The European Union and its predecessor, the European Community, initially focused on economic and political questions and began to deal with human rights issues only afterwards, and gradually. It was not until the late 1980s that the organization began to take into account the convergence of various branches of international law, including humanitarian law. The conflict in the former Yugoslavia and the Gulf War in 1991 were the turning points.
 Since then, the European Union has referred to international humanitarian law on a regular basis. Today the European Union deals with international humanitarian law on three levels: the political and legal, the financial and the operational.
One of the principal challenges to the application of international humanitarian law in contemporary situations of warfare remains the lack of political will by parties to armed conflicts to respect international humanitarian law and to prevent its violations. Luis Michel, the former European Commissioner on International Cooperation, Humanitarian Aid and Crisis Response, requires the European Union to take a leading role in enforcing this will of the international community enforcing this will of the international community: 
“Il est clair que l’Union européenne peut et doit exercer un rôle de premier plan pour faire mieux respecter le droit humanitaire, à la mesure de son autorité politique et morale reconnue. Il en va du respect par l’Union Europénne de ses propres valeurs éthiques fondamentales».
 
During the last five years, the European Union therefore undertook major steps concerning its politics on international humanitarian law: In December 2005 the Council of the European Union adopted the European Union Guidelines promoting compliance with international humanitarian law
. The Guidelines are the basis for the European Union.
 Union to incorporate international humanitarian law as a core consideration of its Common Foreign and Security Policy and of the Union’s relations with third States.
 A second landmark in this context was the European Consensus on Humanitarian Aid.
 The Consensus can be seen as a common vision guiding all common European Politics on humanitarian aid. The document names as a common objective “to provide a needs-based emergency response aimed at preserving life, preventing and alleviating human suffering and maintaining human dignity wherever the need arises if governments and local actors are overwhelmed, unable or unwilling to act”.
 While doing so all European Union actors are firmly committed to uphold and promote the fundamental principles of humanity, neutrality, impartiality and independence. The Consensus further states, that the European Union will strongly and consistently advocate for the respect of international law, including international humanitarian law and it refers to the Guidelines mentioned above and the commitment to operationalise them in the external relations of the European Union. 
Next to these general pillars, different institutions of the European Union seem very likely to incorporate international humanitarian law into their mandates. The European Council e.g. adopted some key instruments in the context of means and methods of warfare, like a European Strategy against the proliferation of Weapons of Mass Destruction
. The newly built position of a High Representative of the Union for Foreign Affairs and Security Policy is another good example. He or she can and should endorse and strongly advocate the application of international humanitarian law
. Also the European Parliament offers a good forum to bring up and discuss themes relating international humanitarian law
. 

The second level of the Union’s contribution to international humanitarian law has a financial character. The European Union – according to internal sources -  is the world’s leading aid donor
. It provides 55% of international humanitarian aid. Of this amount, 30% comes from the ECHO and 25% directly from Member States. ECHO transfers those funds to others, such as various UN agencies, NGOs and the ICRC. The financial aid follows the principle of “Good Humanitarian Donorship”, listed as one of the common principles and good practices in the European Consensus
. 
The third level of the European Union referring to international humanitarian law is the operational one. Several forces of the Union are placed in conflict zones during or after an armed conflict. Their mandates cover humanitarian missions, peace keeping and peace enforcement
.
In the last few years, the European Union regularly calls upon all warring parties to comply with the standards of international humanitarian law and has consistently condemned breaches of humanitarian law in conflicts like those in Afghanistan, Iraq, Chechnya or Sierra Leone
. The Union also had a clear position in favour of the establishment of the ICC
. Jakob Kellenberger, President of the ICRC, sees the main challenge of the European Union in determining appropriate mechanisms and courses of action in order to put in practice the legal instruments in existence
. 
«La communauté international a un nom, c’est l’humanité. Forger pour cette humanité des valeurs communes fortes et justes, partagées par tous, en faire les repères intangibles d’une éthique universelle, c’est mon ambition, c’est l’ambition européenne, cela doit être notre engagement»
.
B.
The Council of Europe 

The main purposes of the Council of Europe, which was established in 1950, are to protect human rights, the rule of law and democracy
. The Council has played an outstanding role in the development and promotion of human rights throughout Europe and beyond it. Its most notable achievements are the drafting of the European Convention of Human Rights and the creation of the European Court of Human Rights, a unique mechanism for ensuring judicial protection of human rights on the international level. The Council’s main area of involvement is the protection of human rights. However, certain institutions of the Council of Europe also concern themselves with international humanitarian law. After all, as the preamble to its Statute declares, the Council pursues world peace based on justice. In Chapter III, we examined the practices of the European Court of Human Rights with regard to international humanitarian law. Most of the other institutions of the Council of Europe also play a role of one kind or another in the promotion of humanitarian law. 


Like the bodies of the United Nations, the International Court of Justice and the European Union, the Council of Europe began to take heed of international humanitarian law only a couple of decades after its founding. Since the 1980s, institutions of the Council - the Parliamentary Assembly, the Committee of Ministers, and sub-Committees of both bodies - have referred to humanitarian law on a regular basis. They emphasize the importance of the Geneva Conventions, monitor the human rights situations in war zones, call upon all warring parties to comply with the standards of humanitarian law and condemn breaches of humanitarian law in specific conflicts
. A case in point is the European Commission for Democracy through Law, better known as the Venice Commission, which - in its Opinion of 12–13 December 2003 on “The Possible Need for Further Development of the Geneva Conventions” – examined various questions concerning the further refinement of the founding principles of international humanitarian law
. It gave particular attention to whether humanitarian law in its present state was capable of dealing adequately with the new forms of terrorism and whether terrorists should not enjoy complete protection under humanitarian law. The Commission concluded that when it is applied correctly, existing humanitarian law affords adequate protection in the fight against terrorism. That is, it saw no urgent need for further development of the Geneva Conventions, but it also did not intend to discourage the development of humanitarian law
.

IV. The role of non-governmental organizations in international humanitarian law

Non-governmental organizations (NGOs) working in the area of international humanitarian law have functions similar to those working in other areas. In general, their tasks are: monitoring, opinion making, standard-setting, fact-finding, and exposing violations
. In a way, NGOs represent “international civil society” or “world opinion”
. For the purposes of humanitarian law, the public exposure of violations is an important and influential supplement to the powerful but discreet activities of the ICRC
. As one of the first NGOs to involve itself with issues of international humanitarian law, Médecins Sans Frontières has nearly four decades of experience in monitoring compliance with humanitarian law; this NGO emerged from the Red Cross Movement after the Biafra War in the late sixties; it defined the humanitarian space in which it acts in a similar way as the Red Cross but instead of choosing discretion in order to better serve the victims its policy is to speak out about what it witnessed in the field.
. Human Rights Watch, Amnesty International, and others have also made considerable contributions to expert and public reporting, analysis and advocacy
. As a result of the efforts of NGOs, public interest in and understanding of humanitarian law has grown significantly in recent years
.

While some NGOs are concerned with the legal framework of international humanitarian law, others provide humanitarian assistance to civilian populations
. I would like to focus on organizations of the former type. They often link various branches of law - humanitarian law, human rights law, refugee law and others that are pertinent - whereas the “institutional guardians” of each of these bodies of law specialize in their particular areas
. NGOs introduced humanitarian considerations into disarmament negotiations and achieved astonishing results.  Furthermore, NGOs are particularly keen to create networks of organizations working in the same or in similar areas. But they also try to link up actors of many different kinds. In international humanitarian law, the growing association between NGOs and professional military analysts and theorists is one example. For instance, during the Gulf Wars, and in Kosovo and Iraq, Human Rights Watch produced sophisticated and influential bomb damage assessments in order to juxtapose the conduct of war with standards of humanitarian law such as the principles of proportionality and the prohibition against the infliction of unnecessary suffering
. 

Let me give two examples of NGOs’ efforts bearing fruit: the result in both cases was a total ban on weapons whose use was widespread and of long standing. 

A.
Banning anti-personnel mines
 
The Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction, also known as the Ottawa Convention or the Mine Ban Treaty, was adopted by the Diplomatic Conference on a Total Ban of Anti-Personnel Land Mines at Oslo on 18 September 1997. It was opened for signature in Ottawa on 3 December 1997 and entered into force on 1 March 1999, half a year after the 40th instrument of ratification had been deposited.

The International Campaign to Ban Landmines (ICBL) played an important role in the adoption of the treaty. The campaign was launched in 1992 by a group of six NGOs: Handicap International, Human Rights Watch, Medico International, Mines Advisory Group, Physicians for Human Rights and Vietnam Veterans of America Foundation. Having witnessed the appalling destruction wrought by anti-personnel mines on the communities in which they were working, these NGOs were determined to bring about a comprehensive solution to the issue. The formation of ICBL enabled them to coordinate their activities
. At the time, the movement did not expect to have the impact that it did. As Jody Williams, who won the Nobel Peace Prize (together with ICBL) in 1997, wrote a few years later: “When the [ICBL] was formally launched in October of 1992, few imagined that the grassroots movement would capture the public imagination and build political pressure to such a degree that, within five years, the international community would come together to negotiate a treaty banning antipersonnel landmines.”
 The campaign grew steadily after its inception - it would eventually include 1,400 NGOs - and was conducted in more than 90 countries. Williams described it in this way: 
“The overall strategy of the International Campaign has always been to press for national, regional and international measures to ban landmines - and in the post-Treaty period, to insure its universalization, implementation and Treaty compliance. Because the Campaign is a loose coalition, spread all over the world and working at a number of levels, clear and consistent communication has been critical to its success.”

Another crucial point was the fact that NGOs changed the nature of the debate - considerations of political and State security were displaced by those of humane values - drawing the attention of the media and the general public to the issue, and ultimately educating States about the limited military usefulness and the appalling consequences of the use of landmines
. They argued that every day 70 persons were badly injured, or even killed, by landmines; the great majority of these were civilians whose lives were being imperilled years after hostilities had ended. The ICRC, with its expertise in this area, played a prominent role in this campaign. 

More than 10 years after the Convention’s entry into force, the ICBL is still active, and lobbying for: “Implementation of the Convention (i.e. reporting by States Parties, destruction of stockpiled mines, adoption of national implementation measures such as legislation and financial assistance for mine clearance and victim assistance); Humanitarian mine action programmes that are geared to address the needs of mine-affected communities; Support for landmine survivors, their families, and communities to enable them to deal with the immediate aftermath of an injury and the medium- and long-term consequences; Universal membership and the promotion of the spirit of the Convention through lobbying of non-members and of armed opposition groups to halt mine use, production or transfer, wherever this takes place.”
 The ICBL and other NGOs pursue these goals by actively participating in inter-State (review) processes, cooperating with the media, organizing public events, undertaking research and monitoring implementation of and compliance with the Convention
. 

NGOs play a crucial role in pushing for universal acceptance of international conventions and compliance with their provisions. They monitor and, when necessary, condemn and stigmatize breaches of international law, forcing States and the international community into action.  

B.
Banning cluster munitions 
The Convention on Cluster Munitions, which was adopted in Dublin by 107 States on 30 May 2008 and signed on 3 December of the same year, brought about a total ban on cluster munitions. It does not permit the use, stockpiling, production or transfer of cluster munitions under any circumstances. At the time of writing, 104 States had signed and 30 States had ratified the Convention
. It entered into force on 1 August 2010. The Convention is the result of the ‘Oslo process,’ which got under way in February 2007 with a global conference on cluster munitions
. This result was achieved within a remarkably short period because of close cooperation between like-minded States, international organizations and civil society: the Cluster Munitions Coalition, the ICRC, the UN, and many States were involved.
The Cluster Munitions Coalition, which began the worldwide campaign for a ban on cluster munitions, is a network made up of more than 200 civil society organizations from more than 80 countries, and with a number of different interests: disarmament, peace and security, human rights, assistance for victims, the clearance of cluster munitions, women’s rights, and so on. It is an international organization whose aim is to raise awareness of the harm done to civilians by cluster munitions; and it now works for a better protection of civilians from these weapons by promoting universal adherence to and full implementation of the Convention on Cluster Munitions. NGOs throughout the world are involved on the national level in the task of educating governments, the public and the media about cluster munitions: the Coalition supports these efforts
. The Coalition has the main objective to protect civilians from the effects of cluster munitions. It propelled the emergence of a global norm prohibiting the use, production, stockpiling and transfer of cluster munitions and promotes its universal ratification
. The Coalition also promotes effective implementation of and full compliance with the Convention by States Parties, encourages States not yet party to the Convention to take similar steps, and ensures effective monitoring of all such efforts by civil society
.

The “Oslo process” illustrates the importance of NGOs in setting standards
. The NGO in this instance, the Coalition, lobbied intensely: for instance, it passed out a great deal of information, mainly to delegations from the Third World, where expertise in the area of cluster munitions was scarce. This was one way for the Coalition to put pressure on governments that intended to weaken the proposed total ban. It also used other methods: informing the public by organizing meetings and awareness campaigns and lobbying elected representatives outside the confines of official conferences
. Here again, civil society organizations did not involve themselves with military logic and strategic thought. They invoked humanitarian values: they said that these weapons “offend[ed] the public conscience” and “[went] against everything we stand for as humanitarian and human rights organizations.”
 The Coalition’s efforts were successful: they were able to persuade governments to adopt a treaty enacting a total ban on cluster munitions
.
V. The media’s role in international humanitarian law

"What we know about our society, indeed about the world we live in, we know through the mass media": this is the opening sentence of Die Realität der Massenmedien by Niklas Luhmann, the German legal scholar and sociologist
. Luhmann's point is especially true when it comes to war: this was confirmed yet again in Iraq in 2003. Media coverage has become an integral part of conflict, which often takes place as much at home – the struggle for public opinion – as in the war zone. The sophisticated communications technology now available has altered the role of the war reporter and blurred the difference between information and manipulation.

The media have a decisive influence on public opinion: they create interest and, in some instances, vigilance or a state of alertness. They have been termed a “public watchdog”
. Their enormous influence can be used for purposes that are benign, but it can just as easily be misused
. The media play an important role in situations of armed conflict and in humanitarian law.

A.
The media: “Public watchdog” and objects of instrumentalization 

War is now a media event all over the world
. With the advent of the modern mass media, and particularly since World War I, war reporting has come to play an important role in forming public opinion – to such an extent that the media have been accused of complicity in acts of war on several occasions
. Propaganda campaigns were a feature of both World Wars; networks of propaganda for controlling and mobilizing public opinion were built up and technical innovations like radio and television put into service for the military and subjected to military censorship
. Pictures of war were produced and publicized with the deliberate intention of winning public support for war
. The media were involved in this process: both willingly and unwillingly. 

The Vietnam War of the mid-1960s is considered to be the first “television war.” With the emergence of television, it became more difficult to tell two different stories about one and the same war. Great distances did not prevent information from travelling quickly. The unrelenting coverage of events in Vietnam is considered to be one of the main reasons why public opinion in the US shifted and the US government came under increasing pressure to change its policies
. In this instance, media coverage revealed breaches of international humanitarian law and the suffering of civilians. And it helped to end the war. But this kind of coverage was possible only because journalists were allowed to move about relatively unhindered and were able to report freely on all aspects of the war. The war in Vietnam has also been called an “uncensored war.”
 The U.S. Supreme Court in New York Times co. v. United States
, in striking balance in favour of Freedom of speech, greatly contributed to this fact.
When the Gulf War erupted in 1991, the U.S. Administration and the military drew on the lessons of the war in Vietnam. Journalists were prevented by the US forces from moving freely and reporting was censored. Video material was published only when authorized by the military
. In some cases, journalists were intentionally misled, and sometimes information was revealed to the public only because doing so was thought to be helpful from a strategic point of view. At the same time, the Gulf War was one of the first wars to be subjected to non-stop coverage on television. 

The use of media for military propaganda has a long tradition. Since the Second World War, and most notably in recent years, the use of media in times of conflict to influence public opinion has grown in importance and sophistication
. The attacks on the World Trade Centre in New York in September 2001 were regarded as an act of war by the US government. Never before had such an event been followed “live” on television all over the world. 

In the 2003 Iraq war, a new strategy for controlling journalists emerged, in the form of “embedded journalism”
. About a hundred journalists were selected by the United States Department of Defense, prepared for the war in special courses and “embedded” with troops on the front: they lived with the troops, moved around in the conflict area with the troops in military vehicles, etc.  It was claimed that these members of the media were independent, but in fact they moved with the armed forces and reported directly from places where hostilities took place
. In this sort of journalism, inevitably, it was not the journalists who decided what to report. 
Private videos brought to light atrocities commited at Abu Graib. Also, a decade after massacre, private videos influenced both public opinion about the Srebrenica affair and the actual judgement of the International Criminal Tribunal for the former Yugoslavia. The Hirondelle foundation has been working to ensure that in the areas of Africa affected by the “forgotten conflicts” there are radio stations that inform and influence listeners by means of humanitarian “messages”. Thus, although the media frequently fail to provide the accurate reporting needed by the public, some members of the media are putting forward solutions to the problem..
B.
Responsibilities of the media 
Obviously, the media can use their influence for better or for worse. They have done so during wars – at their onset and up to the end - with positive and with adverse consequences. On the one hand, they can be instrumentalized by governments and the military, take sides of their own accord, stir up hatred, incite one ethnic group to attack another, fan fear or dehumanize the enemy. For example, during the 1992 war in Bosnia and Herzegovina, the media was harshly criticized for “[putting] out false and inflammatory information and [stirring] up the climate of hatred and mutual prejudice that fuels the conflict.”
 Radio Télévision Libre des Mille Collines (RTLM) played a part in the Rwandan genocide of 1994. It incited people to commit genocide and crimes against humanity. In The Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze, the International Criminal Tribunal for Rwanda declared that: 

“… [RTLM’s broadcasts were] a drumbeat, calling on listeners to take action against the enemy and enemy accomplices, equated with the Tutsi population. The phrase ‘heating up heads’ captures the process of incitement systematically engaged in by RTLM, which after 6 April 1994 was also known as ‘Radio Machete.’ The nature of radio transmission made RTLM particularly dangerous and harmful, as did the breadth of its reach. Unlike print media, radio is immediately present and active. The power of the human voice, heard by the Chamber when the broadcast tapes were played in Kinyarwanda, adds a quality and dimension beyond language to the message conveyed. Radio heightened the sense of fear, the sense of danger and the sense of urgency giving rise to the need for action by listeners. The denigration of Tutsi ethnicity was augmented by the visceral scorn coming out of the airwaves - the ridiculing laugh and the nasty sneer. These elements greatly amplified the impact of RTLM broadcasts.“
 
All three of the accused were found guilty of genocide, conspiracy to commit genocide, direct and public incitement to commit genocide and crimes against humanity. 

However, the media also often use their influence in more benign ways; they often meet their responsibilities. The media have, during the course of a number of conflicts, reminded States of their duty to comply with humanitarian law and repeatedly called attention to breaches of international humanitarian law by various parties. The primary role of the media is to investigate facts.  And that may lead them to uncover violations of human rights and humanitarian law, and promote compliance with international humanitarian law. Like other actors in this area, the media can – and often do – indirectly contribute to the development and implementation of humanitarian law, e.g. the protection of civilians
 and the prosecution of war criminals. It has been argued that “the strongest possible case for respect for the Third Geneva Convention [on the treatment of prisoners of war] was in fact made when the infamous pictures of starved prisoners of war hit the front pages worldwide.”
 Thus, “journalists can be partners in humanitarian endeavour by reporting appropriately on acts of war, i.e. by holding parties to conflict responsible under specific articles of the Geneva Conventions.”
 Furthermore, the media can contribute to public opinion by serving as a force for peace. Since public opinion has a decisive influence on decisions about war and peace – remember the war in Vietnam – careful and purposeful media reporting can, indirectly, do so as well
.
Broadcasting images of prisoners of war 

The images of US prisoners of war in Iraq and of hooded Iraqi prisoners behind bars that were circulated throughout the world were met with all the outrage, indignation and anger that could have been expected. On several occasions, in the territory of  States involved in the war, the media showed images of prisoners of war, sometimes in humiliating situations and apparently being intimidated. Those images were also taken up and broadcast by the television networks of other countries not involved in the war, unleashing a public debate around whether broadcasting of such images was lawful or whether it constituted a breach of international humanitarian law. According to Article 13 of the Third Geneva Convention, prisoners of war "must at all times be protected, particularly against acts of violence or intimidation and against insults and public curiosity". It follows from this article that the broadcasting of such images is not lawful if the prisoners' faces are recognizable. It should be pointed out that showing images of prisoners of war is not explicitly forbidden under Article 13. However, the generally accepted interpretation is that it is prohibited to show images of identifiable prisoners of war.
 

The question also arises as to whether it is a breach of international humanitarian law for television networks in other countries to pick up such prohibited images, and whether non-belligerent States are obliged to refrain from broadcasting them on their national networks. In practical terms, rebroadcasting unlawful images is also a breach of Article 13 of the Third Geneva Convention since, under Article 129 of the Third Geneva Convention, all the States party to that Convention are obliged to take measures to uphold the Convention and to "suppress all acts contrary to its provisions".
 As the Article is addressed to all the States party to the Convention and not only to belligerents, it follows that neutral countries too have to take such measures. Governments can therefore at least be expected to give appropriate instructions to their public broadcasters and their supervisory bodies. If the initial broadcasting is prohibited, there appears to be a justification for prohibiting rebroadcasting of the material and for requiring the States concerned to take measures to prevent it. In connection with the war in Iraq, there were only very few instances where such measures were taken for the sake of compliance with international humanitarian law. By way of example, the French national regulatory authority for radio and television, the, decided that the faces of prisoners of war had to be electronically blurred when they were broadcast or alternatively that they should only be shown from behind.

However, unblurred images of prisoners of war and of the dead are sometimes used deliberately as instruments of psychological warfare and war propaganda to demoralize the enemy. It is therefore pertinent to ask what legal status should be given to facilities that broadcast of such images in wartime. 

These examples demonstrate the importance of the media’s role in encouraging compliance with humanitarian law. As Niklas Luhmann has said, we must be aware of the fact that what we know about war, we know through the media. Keeping that in mind, it is certainly appropriate to ask, “whether journalists have a responsibility to report on armed conflicts in terms of what constitutes a violation of international humanitarian law.”
 Several attempts have been made to regulate the nature of reporting; and some people have called, less ambitiously, for responsible and careful reporting. Several organizations have suggested that ethical considerations should figure more prominently in the relationship between politics and the media. They propose a change of paradigm: from war journalism to a journalism of peace. Put another way, what they are saying is that peace should be the vital aim of all journalistic involvement with conflicts. This should not happen in such a way as to cause the media to lose their objectivity and neutrality, but in a way that militates against the instrumentalization of the media, calls upon and enforces the qualities of neutral and objective reporting to maintain peace, and promotes respect for the principles of humanitarian law. (Unclear. How can a “way” do all this?) There seems to be widespread agreement that war is too important a matter to be left completely to the military and that, especially in war, journalists have a central role to play in providing information, offering an alternative view, raising public awareness and, ideally, in educating their audience. Their work is of value only if it is regarded not as a trade, a business and a vehicle for senseless sensationalism, but as having a higher purpose, underpinned by professional ethics, with an educational role and firmly rooted in law.

Looking back to the First World War, Walter Lippmann, a well-known publicist of the time, observed that nobody actually saw the war: neither men in the trenches nor the commanding general; and that, what the correspondents saw, occasionally, was the terrain over which the battle had been fought and that they was being reported day by day was what they were told at press head quarter.
  Things have changed since. Mass media are omnipresent and have an enormous responsibility. They are responsible for informing the public and this will always prompt attempts by the media to manipulate information or by some to manipulate the media. Wide-ranging and competitive reporting sharpens people's awareness of issues related to human rights and to humanitarian law. Journalists are a force for public accountability. It is in the public's interest to have reliable information. The journalist's job is to provide it.
C.
Protection under International Law

In order to be able to responsibly fulfil their proper functions, journalist need – in peace as well as in war – to be granted a space of liberty in which to operate profesionally; in war they need a special protection; and media infrastructers must be protected from the effects of war.

1. A space of liberty

Such liberty is, first of all, garanteed in human rights law. Article 19 para 2 of UN-Covenant of Civil and Political Rights provides that everyone “shall have the right to freedom of expression”. Similar garantees are provided for in State Constitutions. They are, as a general rule, also applicable in times of armed conflict. However, freedom of expression may – as is expressly stated in Article 20 of the Covenant, may not be used for purposes of propaganda for war and it is further stated in this Article that any “advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law but special limitations on the freedom of expression are permitted, and the process of weighting liberty of communication and public interest has proved to be delicate in judicial practice. The European Court of Human rights has on several occasions ruled that freedom of the press must be accompanied by duties and responsibilities. It is not always a simple matter, however – as demonstrated by the Jersild case, in which a journalist interviewed racists and broadcast their views – to know where to draw the line between press freedom and criminal responsibility.


A similar reasoning is to be found in domestic jurisprudence when interpreting corresponding provisions in domestic law. The New York Times decision of the U.S. Supreme Court is a case in point . Freedom of speech gave greater priority over wishes the powers of the U.S. President.

Excursus: The Randal affair

The tightrope walked by war correspondents, between responsibility and freedom of opinion and of expression, is illustrated especially well by the Randal affair. Jonathan Randal worked for several years for the Washington Post. In an article he wrote in 1993, he quoted the former Bosnian-Serb housing minister Radoslav Brdjanin as follows: "Those unwilling to defend [Bosnian-Serb territory] must be moved out to create an ethnically clean space." In January 2002, Randal was subpoenaed to testify before the International Criminal Tribunal for the former Yugoslavia in the case against Brdjanin, who was charged with persecution and expulsion. The Tribunal affirmed that Randal's testimony would be useful for the case. Randal refused to appear before the Tribunal. In June 2002, The Trial Chamber confirmed the subpoena. Randal appealed. He explained to the Appeals Chamber that court testimony from members of the press corps could result in damaging the press’s ability to report from war zones. The Tribunal, he stated, had made two errors. The first was its failure to recognize that as a journalist he should enjoy a special status that freed him from the obligation to give evidence. The second error, he said, was that he had been subpoenaed by mistake. Regarding the first error, Randal said that covering wars without the special status he referred to would imperil both the journalist and his sources, and that if journalists were forced to testify, it could result in their being barred from access to important information. Regarding the second error, he stated that while he was indeed the author of the article, it was another journalist who had conducted the interview with Brdjanin. In support of Randal, 34 media organizations sent an open letter demanding that journalists be called as witnesses only if their testimony was absolutely essential for the case and if the information required was not available from other sources
.
There was the danger that this would cause an unwelcome shift in focus: journalists, instead of reporting on human rights violations, would themselves become victims. And that would have serious consequences. The court also recognized that while the work of war correspondents was in the public interest, that interest conflicted with the public interest in legal proceedings that should be able to draw on the widest possible range of resources. Journalists should testify only when their testimony was central to the proceedings. The Appeals Chamber therefore upheld Randal's appeal, overturned the Trial Chamber's decision and set aside the subpoena
.
In this case, Randal based his arguments on the key human right to a free press. The Tribunal's decision sent a signal and will be of consequence in the future. It is generally accepted that a free press has a key role in liberal democracy and the rule of law, for it is precisely in wartime that that freedom is curtailed. 

2. Special protection of journalists under international humanitarian law

Exposed as they are to the physical threats of armed conflict, war correspondents take grave risks day-in day-out. They can die in a hail of bullets or be blown up by a bomb. In addition, they frequently fall victim to arbitrary violence and threats of violence from political authorities or armed forces that take a dim view of their activity. The number of attacks against representatives of the media has risen dramatically.
 How can journalists in general and war reporters in particular be protected? International humanitarian law contains several provisions designed to protect journalists and ensure that they are able to carry out their work. The following will illustrate the position of war reporting under international law and the specific problems that arise.

Accounts of journalists being wounded and taken prisoner prompts one to ask what the law has to say about them. Both the 1899 and 1907 Hague Conventions on rights and duties in wartime
 and the 1929 Geneva Conventions on the treatment of prisoners of war refer to “correspondents”.
 The law applicable today regarding the treatment of war correspondents is laid down in the 1949 Geneva Conventions and the Additional Protocols of 1977.
 The term “journalist” covers all media personnel, that is, everyone responsible for collecting, processing and disseminating information, including photographers, cameramen and support staff.


There were basically three categories of journalist covering the invasion of Iraq: 1) “embedded” journalists who were integrated directly into the armed forces; 2) journalists working in Baghdad, whose presence was officially approved – but also monitored – by the Iraqi information ministry; 3) free and independent journalists. These three categories will now be examined more closely.
1) Generally speaking, persons who follow armed forces without belonging to them enjoy civilian status. They must have an identity card issued by the armed forces which confirms their status. If captured, they have prisoner-of-war status. Thus the Geneva Conventions place war correspondents in a singular position, a grey area somewhere between combatant and non-combatant. In practice this means that if the unit into which they are incorporated is attacked, they may not be attacked provided that they do not take part in the fighting. Under Article 50 of Additional Protocol I, if they take part in the hostilities they lose their protection (granted to civilians under Article 51[3]) for the period during which they take part. The importance of this fact should not be downplayed since a journalist can be prosecuted for passing on to the armed forces the information he or she gathers. A war correspondent who engages in espinonage loses his right to prisoner-of-war status in the event of capture. The fact that a journalist wears a military uniform in no way affects his status. But it does make it difficult for enemy forces to distinguish between the non-combatant journalist and the combatants. In the event of doubt, the individual must be treated as a civilian.

2) The second category includes the journalists working in Baghdad with the permission of the Iraqi authorities at the time of the invasion. Almost all were staying in the Palestine Hotel and were subjected to round-the-clock surveillance by the Iraqi government, until its collapse. The surveillance included visits guided by the police to hospitals and severely bombed neighbourhoods to show the journalists how badly Iraqi civilians were suffering. Iraq was trying to use foreign media outlets for its own propaganda purposes. Journalists in this category are covered by Article 79 of Additional Protocol I. They have civilian status under the Protocol, provided they do nothing to jeopardize that status. To document his status as a journalist, each must carry identity papers issued by the government of the country of which he is a national, of which he is a resident or in which he is working.
3) The third category are freelance journalists working somewhere in the war zone. They face the greatest risks since they are inadequately protected by international law. Freelancers who are captured are protected in some cases by the Fourth Geneva Convention, particularly when the journalist concerned is a national of one of the warring parties (for example an American captured by Saddam Hussein’s forces). Journalists who are citizens of a neutral State are not protected by the Fourth Convention if their government has diplomatic representation in the State in whose power they find themselves.


Recent decades have seen a debate about how journalists on dangerous missions can be better protected. When Article 79 of Additional Protocol I was being prepared, it was suggested that journalists display an emblem recognizable from far off. This was refused on the grounds that such an emblem would make reporting even more risky because it would draw the enemy’s attention to the fact that a journalist was present, which in some cases could endanger the surrounding area, and with it the civilian population. Another proposal was to create a special status for journalists. The Geneva Conventions and their Additional Protocols assign special status to certain categories of person, including medical personnel, clerics and ICRC delegates. More could have been added, but there was the risk that additions could weaken the protection for those already enjoying it. It would therefore appear wise, in political and practical terms, to avoid assigning journalists any special status since this might endanger individuals who act directly to help people affected by the fighting. In addition, any special status requires strict monitoring to reveal misuse. The discussion about protecting journalists by means of an instrument of international law has nevertheless achieved one thing – it has made journalists more familiar whith international law and prompted them to take a greater interest in the subject. International humanitarian law can only benefit from this. 

3. Attacking media facilities


On 26 March 2003, the US and British air forces bombed the Iraqi television building in Baghdad, two days after Iraqi television had broadcast images of intimidated US prisoners. The network remained off the air for several hours before broadcasting was able to start up again. The justification given for the attack was that the Iraqi state television channel – which was controlled by Saddam Hussein – was an important instrument of Iraqi war propaganda and therefore constituted a legitimate target.


The attack on the Iraqi television building is reminiscent of NATO’s attack on the Serbian television station and its transmitting tower in April 1999. NATO too defended its attack on the grounds that the tower contained facilities that were important for the war effort and that those facilities had been used, among other things, for Serbian war propaganda. The attack not only caused considerable material damage; at least 10 and perhaps as many as 17 people died, and a number of civilians were wounded. The bombing elicited major protests from the international press, and the question of the attack’s legitimacy in international law was raised. To answer that question, we need to decide whether the television tower is a military objective or a civilian object.


It is impossible to say a priori whether a television tower is a legitimate military objective, as this depends not on the nature of the building but on the use actually made of it. The broadcasting facilities may have served civilian purposes or military ones such as transmission of commands and war propaganda. NATO tried to draw up a list of all “legitimate targets”. This is impossible, because the decision whether something is or is not a legitimate target can only be based on the immediate circumstances (except in the case of a purely military facility). A list of this kind weas nevertheless suggested and was to include “oil and other power installatioins, communications installations, including broadcasting and television stations and telephone and telegraph stations used for military communications”. It must however be emphasized that the inclusion of an object, for example a railway line or a main line of communication, in a list of this kind does not mean that it is a military objective and therefore a “legitimate” target in reality. According to Article 52 of Protocol I additional to the Geneva Conventions, the following are military objectives: “objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.”

Furthermore, civilians and civilian objects may only be attacked subject to application of the proportionality principle. According to Article 57(2) of Protocol I, “an attack shall be cancelled or suspended if it becomes apparent that the objective is not a military one or subject to special protection or that the attack may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, (…) which would be excessive in relation to the concrete and direct military advantage anticipated”. The attacker is also bound to “do everything feasible to verify that the objectives to be attacked are neither civilians nor civilian objects (…) but are military objectives”. These rules have customary status. Whether or not NATO obeyend them is still disputed. Owing to the lack of information available to it, the International Tribunal for the former Yugoslavia decided not to pursue the case. It was virtually unthinkable that NATO’s attack on the television tower in Belgrade could be found to be unlawful. It would therefore seem to indicate that television towers per se should be categorized as civilian objects. It was the circumstances that determined whether or not it was legitimate to bomb the tower in Baghdad. At the present time, the question has not been definitvely answered.


Alongside questions relating to the law of war, human-rights issues may also arise in connection with such borderline cases. One illustration is a complaint filed by several Yugoslaw citizens against NATO before the European Court of Human Rights. Several of their relatives had been killed in the NATO attack on the Serbian television station. The plaintiffs claimed that several core human rights had been violated by the bombing, namely the right to life (Article 2 of the European Convention on Human Rights, or ECHR), the right to freedom of expression (Article 10 of the ECHR) and the right to an effective remedy (Article 13 of the ECHR). The Court declared the complaint inadmissible on the grounds that Yugoslavia did not fall within the territorial applicability of the ECHR as set out in Article 56 and that the European Court of Human Rights therefore did not have jurisdiction to hear the case.


Although the case was ultimately not heard on the merits, it demonstrates the important and fundamental nature of human rights and the role they can play in cases concerning the media, information and war reporting.

***

At first glance, it is hard to grasp why reporting on war enjoys so much prestige in the media, as it concerns itself mainly with military achievements and political situations
 and is comparatively indifferent to the suffering of civilians. Reportage from the victims’ perspective – i.e. from a humanitarian angle – is sorely lacking today. And yet, even small doses of reportage on themes of humanitarian concern – which lie at the heart of international law – can have a great impact. It is individuals or groups of individuals who shape the law and, through their ideas, see to it that humanitarian law is effective. Those who report on war, and the media in general, serve as vehicles for the ideas of those who themselves shape humanitarian law. As a well-known legal scholar, Philip Allott, has said, “The world revolution is a revolution not in the streets but in our minds.”

Violence attracts the media, and war more so than any other type of violence. Cameras capture war and its effects: tank columns, firefights, crowded hospitals, plundered museums, gaping holes in television stations, wrecked houses and schools, press briefings from senior officers and streams of refugees. Journalists set out not only to portray the events of war but also to analyse them and to bring to light strategic plans and command sequences. The essence of the journalistic ethos is to report in a truthful, comprehensive and balanced manner. Yet the ancient Greek playwright Aeschylus noted two and a half millennia ago that truth is the first victim of war.

Truth is often the victim of war. “Live” reports are frequently too bound up with the event itself to be adequately thought out – they end up being impressionstic, emotion-ridden spectacle. In many cases an objective view must await future works of critical scholarship and even literature to put the events in their proper perspective, provide background and explain complex processes. One thinks of the ancient Greek Thukydides, the first critical war historian, and of Theodor Fontane, who wrote “war books” in the form of historical fiction. Dealing with the fraught matter of fact versus fiction, Ernest Hemingway – himself a gifted journalist who reportet on the Spanish Civil War – remarked that all good bookd were alike in that “they are truer than if they had really happened”. The finest purely literary portrayal of the tragedy of war is probably still Homer’s account of the Trojan War. But here too the reader is practically shielded from the pitiless reality by the artistic power of language.
VI. Concluding remarks
What conclusions can be drawn from all that has been said in this chapter? During the period immediately after the Second World War, the contribution to international humanitarian law made by the United Nations, the International Court of Justice, regional organizations and the Non-governmental Organisation was marginal at best. For various reasons, promotion and monitoring of compliance was left mainly to the International Committee of the Red Cross. This institution was for very laong the only actor of consequence in the field of humanitarian law and humanitarian action. Some of the NGOs now active in the area of humanitarian law were not in existence then. The United Nations was concerned primarily with peace. Its ideals did not include the regulation of war. But things have changed. To be sure, the ICRC remains the unique symbol and a most powerful, effective driving force in humanitarian law and politics. But there is a growing desire among many organizations, regional and international, for involvement with humanitarian law, to study and to contribute to it. A worldwide network has emerged that contributes to the development and promotion of humanitarian law. The individual contributions of particular institutions may seem rather vague and fragmented in nature. If we look only at the work of the Human Rights Council or the European Union, we may wonder whether the work of any single institution can substantially alter international humanitarian law. However, in a globalized world, this does not seem to be the right approach. If we were to take a more detached view, we would see that it is exactly the sum of all the insubstantial-seeming little pieces of work that create the whole picture. The activities of the International Committee of the Red Cross, the various bodies of the UN, the action taken and the missions deployed by the Security Council, the establishment of precedent-setting ad hoc tribunals and the permanent International Criminal Court, the case law of international and regional courts, the contributions of regional organizations, the work of NGOs, global reportage on and promotion of humanitarian law through the mass media: it is all these efforts that have cumulatively made respect for international humanitarian law a matter of public concern all over the world. 
We observe, in sum, that a deep shift in international relations has taken place and that a new conceptional thinking is required. Anne-Marie Slaughter rightly observed that a global world of networks is emerging and she concluded, to good reasons, that this network should be guided by “general ‘constitutional’ norms”. She claims that some “sort of constitutional principles” (i.e. global deliberative equality, legitimate differences, checks and balances, subsidiarity must operate at a metalevel across all types of government networks across all types of government networks, specifying basic ground rules for how the members of these networks treat each other and what the basic division of labor is between them.
 
This is the view underlaying the philosophy of this book, too, and how it is expressly referred to at several places. And I would like to stress in concluding, that networks are certainly necessary for a smooth functioning of a “New World Order”, but – as the case of the International Committee of the Red Cross demonstrates: institutional independence, liberty of judgement and of action of an organisation might in some respect, and in many situation serve victims and potential victims better than to be integrated in a bureaucratic superstructure. The constitutional principle that Anne-Marie Slaughter refers to includes cooperation values of pluralism. Pluralism means the capacity of actors to fulfil their specific mandate and by doing this to contribute valuably to in an optimal way. This means for the International Committee of the Red Cross to have access to and to protect those suffering, be it by proceeding in a confidential way or by speaking out if serious and repeated violations of international humanitarian law are at stake, if the ICRC has itself confirmed these violations or if they are notorious, if discreation of bilateral members did not allow to change the situation and if a public appeal is in the interest of the victims.
  ASS überprüfen
CHAPTER SEVEN

A SYSTEM OF SYSTEMS
“So-called professionalism is not enough. Something more is necessary. For the sake of simplicity, it might be called spirit. Or feeling. Or conscience.”





- Vaclav Havel
 

The reader may recall Sir Hersch Lauterpacht’s famous observation that international law was on the fringe of the law, and that humanitarian law was on the fringe of international law. It set us off on a journey to find out whether the statement is still valid. 

We began by trying to draw a portrait of international humanitarian law in all its distinctiveness. We explored its rules of constraint and its human potential, and we went on to ponder the question of religion. We found that the ideals of humanity that underlay the major religions in a variety of forms were also inherent in humanitarian law. This led us to some general conclusions regarding the basic values on which humanitarian law rests. Then we discussed the changing character of war in an age of globalization and reflected on the implications for humanitarian law. We also discussed the emerging global network of actors in the area of humanitarian law. In this concluding chapter, I shall try to sketch a “system of systems of rules”: I shall try to situate international humanitarian law within an overarching structure or system of international law. I shall then consider how these systems affect one another.

“Even wars have limits”: this was the motto chosen by the International Committee of the Red Cross for the celebration of the 50th anniversary of the four Geneva Conventions. In those fifty years, the system of humanitarian law has grown more complex and coherent. But Lauterpacht’s observation still rings true to many legal experts. They continue to regard humanitarian law as being on the margins of the law, lacking much of the clarity and efficacy that distinguish legal rules from rules of other kinds. 

Having brought up the subject of changes in the law, what shall we say about war? Has not warfare also changed fundamentally in the shadow of the law? We will have to ask another question as well: What are the fundamental challenges in the situation in which we find ourselves, and how can we adequately analyse them? Since war – the province of humanitarian law – has changed so much, how can we be confident that rules established in the nineteenth and twentieth centuries will continue to be effective or pertinent in the twenty-first? Does the law still build thick walls protecting people from violence? What are these walls? Are they still effective or have they been breached? Do they need repairs? Can they be repaired? Is a new design needed?
 I shall conclude this essay by drawing the attention of the readers to the potential threats posed by advances in technology and the challenges they present for the idea and the capacities of the regulatory process.

We shall deal with the following topics in this chapter: warfare in the shadow of the law, the state of humanitarian law, and the strength of the “walls of the law.” We shall also discuss the political and moral imperatives in an age of technological advances whose destructive potential is alarming. Considering the vastness of the subject, nobody will certainly expect all these questions to be answered here and now. But it seems to me that it is often more important, in academic life as elsewhere, to ask the right, albeit open-ended, questions than to give – prematurely – definitive answers.

I. Warfare in the shadow of the law

The law concerns itself ever more closely with war. But does this necessarily mean that we are about to enter a 'brave new world' in which the imperatives of international law will succeed in taming the “dogs of war”?
 Is it wilful naiveté to believe that the law will create a better world? Are we deluding ourselves by ignoring a dark and hopeless reality? 

Let me try to answer that question by leaving the realm of law. Sigmund Freud suggested that there was a never-ending struggle between two basic drives in all human beings: the drive to destroy, thanatos, and the drive to preserve and reproduce life, eros. Are we still ruled by this dichotomy, or might it be that the cultural processes of the recent past have caused some sort of psychological metamorphosis on a vast scale? Have we changed so much that the very idea of war now evokes such outrage as to make war itself wholly unacceptable? Do we feel a basic emotional refusal – a constitutional pathological intolerance – of war?
 Or is the appetite for brutality and destruction an immutable aspect of human nature?

What is obvious – and different from earlier periods in history – is the modern trend in international politics to arrange the aims of war in well-defined categories, and to express those aims in legal terms. The military campaign in Afghanistan was considered to be legal because it was based on the right to self-defence laid down in the UN Charter. The 2003 war against Iraq, on the other hand, appeared to be in violation of international law since it lacked the approval of the Security Council. And ever more frequently, acts of war are judged by the standards of humanitarian law: by NGOs, international organizations and States. Public opinion adapts to and repeats criticisms made in those terms. For example, on 27 February 2007 charges were brought before the International Criminal Court (ICC) against a member of the Sudanese government and a militia commander for war crimes and crimes against humanity
. It was given wide coverage by the media. This was also the case when the Prosecutor of the ICC took steps to have the President of Sudan indicted by the Court
 and when Radovan Karadzic was extradited to the International Criminal Tribunal for the former Yugoslavia
. 

As the importance attached to humanitarian law grows, so, too, does the awareness that education in this body of law is essential in the political, administrative and even the economic spheres. This certainly applies to decision-makers in government or in international organizations. Above all, it is now required of all those involved in armed conflict that they have knowledge of what is allowed and what is not. A soldier must know what he may, and may not, do when no superior is there to give him orders. And he cannot hide behind the orders of a superior if those orders violate international humanitarian law.

However, one does not have to look very hard to find evidence of the sad state of the international community's peace-promoting and humanitarian endeavours. It is true that there are more peace-keeping operations than ever before. On the whole, however, what is striking is the frequency with which the international community ducks its responsibility for maintaining peace and takes refuge in humanitarian operations (thereby making actual humanitarian work more difficult). Most disturbing of all is the international community’s foot-dragging in performing the task of ensuring international security
. The international community did not manage to save the Bosnian Muslim men in Srebrenica from being massacred
, or to bring order to Somalia, or to preserve civilians in Darfur from being killed, tortured, raped, driven from their homes or having their property destroyed
. Of course, these failures are not mainly the fault of organizations – the United Nations, the European Union or other entities. Institutions and organizations cannot act if States lack the political will to support them. The advances in humanitarian law itself and humanitarian action on the ground are to be welcomed, but any euphoria occasioned by that is checked by the many instances of half-hearted or non-existent implementation of the law.

What is especially important in our present context is that the conduct of war has changed. Battles such as Solferino, in which two armies faced each other on a field, no longer take place. The terrible confrontations between mechanized armies that characterized the two World Wars are also probably a thing of the past. Today, nationalist insurgencies and guerrilla wars are far more frequent than wars between States. More often than not, wars now take the form of conflicts between rebels and governments – such as the conflict in Sudan – or of clashes among gangs, clans and warlords in failed States, as has been the case in Somalia, Sierra Leone and Liberia. In addition, instead of uniformed soldiers in regular armed forces, we see, increasingly, irregular combatants and other fighters under the command of warlords. At the same time, the traditional "citizen soldiers" of State armies are being replaced by private armies: tens of thousands of personnel from private security firms are deployed in Iraq alone
. One may well ask whether the sort of warfare for which international humanitarian law was originally designed still exists. 

In conclusion: the nature of war has changed over time
. Neither the epic contests of Homeric heroes nor massive confrontations between armies is representative of war today, but armed conflict within the boundaries of one country or a hybrid of internal and international armed conflict is. Wars are very seldom conducted on clearly defined battlefields; they take place in towns and cities, streets, squares and fields, and in areas stretching over huge distances. Increasingly, military operations are being carried out by electronic means and at a distance from those conducting them. The new patterns of warfare have been described by one expert as "wars between people"
; but international humanitarian law was developed to deal with wars between soldiers. “Wars between people” are characterized by attacks on the civilian population and by extreme brutality. Because of that, laws for limiting the use of force have to be further developed, on the international or the domestic plane, and in the form of legally binding rules or general codes of conduct
. Whatever form they take, such rules are a necessity in any civilization based on the rule of law.

II. Fundamental challenges: Assessing the state of international humanitarian law

To assess the effectiveness of a body of law such as humanitarian law, we must use four criteria. One: Are its rules still pertinent and adequate? Do they meet the actual needs of society at present? The main issue before the international community in recent years has been the efficacy of humanitarian law in the struggle against terrorism or - as the United States, after the events of 11 September 2001, refered to until recently as - "war on terror."
 Two: Is the system inherently comprehensive in terms of what Sir Hersch Lauterpacht called the "reign of law," i.e. the principle that no one – no matter how powerful – is above the law? To put it more specifically, does international humanitarian law permit a "legal vacuum," as the US government claimed in connection with the detention camp in Guantánamo Bay? Three: Are the issues in question adequately dealt with by treaty law? If not, is there a comprehensive body of customary international law or general principles of law to fill the gaps left by traditional treaty law codifications? Four: Are the rules effective in practice, and are there procedures in place to ensure their implementation? Is the system riddled with serious and inherent weaknesses when it comes to implementation?

A.
International humanitarian law and the "war on terror"

In response to the attacks of 11 September 2001, George W. Bush, the president of the United States at the time declared "war" on international terrorism. He was using the word "war" not figuratively (as in the "war on poverty” or the "war on drugs”), but literally and with all the legal implications. On closer examination, however, one sees that a distinction must be drawn between anti-terrorism measures that are part of armed conflict, whether international or non-international, and straightforward anti-crime measures. In terms of armed conflict, i.e. with regard to the military action taken by the United States and its coalition partners in Afghanistan between 2001 and 2002, humanitarian law proved relevant and adequate. No one could seriously argue that the law shouldn’t be fully applicable to such quite traditional forms of war, even if they are promoted as anti-terrorism measures. But to apply the rules of humanitarian law to every measure linked to the worldwide anti-terrorism effort would run counter to its substance, purpose and spirit. Humanitarian law permits intrusions into people's lives and abridgement of their freedom that can be justified only in the extreme circumstances of war. And – a fact apparently not understood in Washington then – it stipulates rights and obligations equally, for all warring parties. The various panel sessions of experts that took place after the 11 September attacks revealed a broad consensus: even after the emergence of modern transnational terrorism, humanitarian law had lost none of its relevance or effectiveness and no fundamental reform of the law was required. 
B.
Are there gaps in the protection afforded by international law?

The Guantánamo Bay detention camp has hundreds of inmates – combatants captured in Afghanistan and alleged common criminals – who have been deprived of all their rights under humanitarian law, international human rights law and the US Constitution. The facility represented an attempt to create a legal no-man's-land, and its existence raised this question: Is international humanitarian law incomplete? To take one particular instance: the administration of President Bush claimed the existence of a category of "unlawful (enemy) combatants" that consisted of persons who carried out hostile acts that were not permitted by humanitarian law
. The US policy questioned the applicability of humanitarian law in this instance: it implied that unlawful combatants were not covered by any of the four Geneva Conventions, even with regard to the rights of captured persons – as laid down in Article 5 of the Third Geneva Convention (on protecting prisoners of war) – to have a competent, independent and impartial court determine their status (that is, whether they were entitled to be regarded as prisoners of war)
. It is interesting to note that the US Supreme Court, in the Hamdan case
, declared itself, by a decision of five to three, at least partly opposed to the stance taken by the executive branch of government. The Court did not pronounce on whether the Third Geneva Convention as a whole was applicable, but it ruled that at least a section of it – common Article 3 – applied: 

“Common Article 3, by contrast, affords some minimal protection, falling short of full protection under the Conventions, to individuals associated with neither a signatory nor even a nonsignatory `Power’ who are involved in a conflict ‘in the territory of’ a signatory. The latter kind of conflict is distinguishable from the conflict described in Common Article 2 chiefly because it does not involve a clash between nations (whether signatories or not). In context, then, the phrase ‘not of an international character’ bears its literal meaning.”
 

The judgment goes on to say that the military commissions in Guantanamo Bay did not meet the minimum procedural requirements of common Article 3 and were therefore inadequate for determining the legal status of inmates:

“Common Article 3 obviously tolerates a great degree of flexibility in trying individuals captured during armed conflict; its requirements are general ones, crafted to accommodate a wide variety of legal systems. But requirements they are nonetheless. The commission that the President has convened to try Hamdan does not meet those requirements.”
 
Also, the Court makes explicit reference to the rule of law:

“… in undertaking to try Hamdan and subject him to criminal punishment, the Executive is bound to comply with the Rule of Law that prevails in this jurisdiction.”
 
A few months later, the US Congress passed the Military Commissions Act of 2006 (MCA). It codified and therewith legalized military commissions, with some adjustments, in a manner reflective of the commissions President Bush had previously created by executive order. In doing so, Congress at least partly overruled the Supreme Court’s findings in Hamdan. And although it took into account some of the Supreme Court’s findings (such as the principle that an accused cannot be excluded from his own trial), it legitimized the commission process by deciding that it satisfied the requirements of common Article 3 and by amending the Uniform Code of Military Justice (UCMJ). In addition, the MCA made it clear that no unlawful combatant may invoke the Geneva Conventions as a source of law at a military commission trial
.
This interpretation, stated openly by the US administration at the time and expressly in the MCA, is highly contestable: as several international lawyers have shown, extremely persuasively, there are no grounds for maintaining that unlawful combatants are not entitled to any protection whatsoever under international humanitarian law
. Articles 16 and 4 (2) of the International Covenant on Civil and Political Rights provide that all persons have the non-derogable human right to recognition before the law. The ICRC’s Commentary on the Fourth Geneva Convention points out that: 

“[It is] a general principle which is embodied in all four Geneva Conventions of 1949 [that] every person in enemy hands must have some status under international law: he is either a prisoner of war and, as such, covered by the Third Convention, a civilian covered by the Fourth Convention, or again, a member of the medical personnel of the armed forces who is covered by the First Convention. There is no intermediate status; nobody in enemy hands can be outside the law.” 
 
Thus, all detainees are either entitled to prisoner-of-war status under Geneva Convention III or have to be classified as “civilians” under Geneva Convention IV. The International Criminal Tribunal for the Former Yugoslavia reached the same conclusion in Prosecutor v. Delalic:

“It is important, however, to note that this finding is predicated on the view that there is no gap between the Third and the Fourth Geneva Conventions. If an individual is not entitled to the protections of the Third Convention as a prisoner of war (or of the First or Second Conventions) he or she necessarily falls within the ambit of Convention IV, provided that its article 4 requirements are satisfied.”

Those civilians who have committed terrorist acts can still be subjected to the measures set out in the Fourth Geneva Convention, e.g. interrogation and detention for the duration of the conflict, or to criminal prosecution and punishment under domestic law. But even if Geneva Conventions III and IV don’t apply, e.g., because a detainee does not fulfil the nationality criteria set out in Article 4 of these Conventions, Article 75 of Additional Protocol I provides for a minimum protection for everyone that must be respected in all circumstances
:
“1. (…) persons who are in the power of a Party to the conflict and who do not benefit from more favourable treatment under the Conventions or under this Protocol shall be treated humanely in all circumstances and shall enjoy, as a minimum, the protection provided by this Article without any adverse distinction based upon race, colour, sex, language, religion or belief, political or other opinion, national or social origin, wealth, birth or other status, or on any other similar criteria (…).”

Article 45 (3) of Additional Protocol I explicitly recognizes the application of Article 75 to unlawful combatants:

“3. Any person who has taken part in hostilities, who is not entitled to prisoner-of-war status and who does not benefit from more favourable treatment in accordance with the Fourth Convention shall have the right at all times to the protection of Article 75 of this Protocol (…).”

One may conclude that, in general, the cases involving the Guantánamo detainees demonstrate that international humanitarian law does provide an adequate legal basis for the protection of prisoners. But these cases are also reminders of the political and practical problems that constantly thwart implementation of the law.

However, on 21 January 2009 the White House announced that President Barack Obama had signed an executive order suspending the proceedings of the Guantánamo military commission for 120 days and that the detention facility would be shut down within the year
. Although the US government has not – for political reasons – taken this step yet, there are nevertheless clear signs pointing towards more lawful behaviour in the future. For example, the Obama administration does not use the term “war on terror” or others created by the Bush administration in relation to this issue. They have also announced plans to phase out the term “enemy combatant”. While making this announcement, the US Department of Justice said that in future, suspects would be held in accordance with the standards set by the international laws of war
.
C.
Is the law incomplete?

International humanitarian law is intended to be universal. The four Geneva Conventions have become universally applicable now that all the 194 States in the world are party to them. This is not yet the case for the two Additional Protocols of 1977. Important States that are involved in acute international crises or face that possibility – the US, India, Pakistan, Iraq, Iran and Israel – are not yet bound by Additional Protocol I. States that are at present particularly afflicted by internal violence – Nepal and Myanmar – have declined to become party to Additional Protocol II. Faced with waning enthusiasm for treaty ratifications, the 26th International Conference of the Red Cross and Red Crescent, which was held in 1995, assigned to the ICRC the task of carrying out a survey of the customary rules of humanitarian law that are applicable in both international and non-international armed conflicts. In 2005, the ICRC published a two-volume work
 that explores the extent to which international humanitarian law now has the force of customary law. As the President of the ICRC, Jakob Kellenberger, put it, it is the clearest possible "photograph" of this body of law
.
The study represents a historically unique and monumental exercise in the systematic compilation of international law
. It is not yet certain whether States will recognize as customary law all the rules identified by experts. Nevertheless, it is striking that the experts found that most of the rules enshrined in treaty law have the force of customary law and are therefore binding on all States, and that these rules have also attained customary force in internal armed conflict.

It is also worth mentioning an endeavour to codify the minimum humanitarian standards that must be met in situations of internal violence, regardless of the circumstances: these standards would apply even when the threshold of non-international armed conflict has not been reached and – because a state of emergency is in force – when international human rights guarantees have, apart from an inalienable core, been suspended. Unfortunately, the private initiative to bring this about – the Turku Declaration of 1990 – has not yet been, and probably will not be, formally adopted by international institutions
.
For these reasons, humanitarian law can no longer be considered as merely an aggregation of treaty norms that States Parties once ratified, but as a growing and increasingly compact system of norms from different sources. Nevertheless, given their relative lack of effectiveness, we must face the fact that the implementation of all theoretically imposed obligations is still far from assured.

D.
Weaknesses in implementation

The conclusions of the ICRC study on customary law regarding the rules of humanitarian law are impressive. But this has not preserved the law from attack: it has been sharply criticized for failing, or seeming to fail, to effect material change in the conduct of hostilities. The fact is that the implementation of humanitarian law – just as the implementation of other branches of international law – depends to a large extent on the political willingness of States, despite the fact that the four Geneva Conventions contain a monitoring mechanism for States Parties that are not directly involved. This mechanism consists of a system of Protecting Powers (which, it is true, has never been implemented) and the ICRC’s mandate (effective in practice) for the purpose of guaranteeing compliance. Nevertheless, in the matter of compliance the situation has improved. The main factor here is the growing role of the courts. The war crimes tribunals in Nuremberg and Tokyo were monumentally important in the effort to improve the effectiveness of international humanitarian law. They paved the way for the creation of the Ad hoc-Tribunals for the former Yugoslavia and for Rwanda, which were set up by the UN Security Council in 1993 and 1994 respectively. Of even greater importance – as I tried to explain in the third chapter – was the establishment of the ICC, which was based on the Rome Statute of 1998. The purpose of these institutions is to make the universal jurisdiction provided for in the four Geneva Conventions, for the prosecution and judgment of war criminals, a reality. As mentioned earlier, the International Court of Justice, too, has addressed fundamental questions of humanitarian law on several occasions
. In addition, human rights systems increasingly provide for proceedings before courts (international or regional), and for commissions to supervise the implementation of treaties. And it is also possible to base the proceedings that take place before the political organs of international organizations, or – most importantly – of States, on humanitarian law. As the UN Security Council reminded the belligerents during the Balkan conflict, "all parties are bound to comply with the obligations under international humanitarian law and in particular the Geneva Conventions of 12 August 1949."
 In the future, domestic courts will doubtless also play an increasing role in enforcing implementation
.
It is, after all, the task of law to set limits. I am of the opinion that law and legal (and political) institutions can shape minds. They can erect walls to protect and to prevent. Let me offer you an alternative framework to consider. 

III. The walls of the law 

Over the course of time, human beings have gradually built up impressive State systems. Ideally, States should be governed by law and based on the principles concerning the rule of law (Rechtsstaat or Verfassungsstaat, or Etat de droit). They are expected to protect their citizens and promote their welfare. However, when State structures collapse completely, the international community is required to step in and fulfil its “responsibility to protect”
. Mankind has thus succeeded, under the law and by means of the law, to establish admirable systems of norms and public institutions. Ideally, such systems should enable people to live together in a more or less just, peaceful and orderly way. 

There is one feature of State constitutional systems that is generally taken for granted; it is, in fact, the result of arduous and protracted struggles. I am referring to the substantial disarmament on the domestic level that has generally taken place: within States, the risk of armed violence has therefore been reduced. Police and national armed forces have been given, under the law, monopoly powers with regard to the possession and use of arms. This is one of the most essential achievements of a civilized society. Yet it was not always thus. 

States that are consolidated to a lesser degree, and the international system as a whole, are much weaker, and sadly underdeveloped. Violence breaks out frequently and is a constantly looming threat. The use of force threatens to shake the world order, which suddenly seems no more stable than a house of cards. We seek arms control and disarmament, hoping to reduce the risk of weapons use. But the results have been discouraging. Why is it that human beings are able to live together within some States in a more or less secure environment, whereas peace within other States and between States seems to be much more fragile and elusive? Why is it that, within States, legal systems can be built on peace and justice, whereas a sort of Weltinnenpolitik (i.e. global domestic policy or politics), as was suggested by Carl Friedrich von Weizsäcker, seems to be only a remote possibility? 

I believe that institutions shape and direct human behaviour. They provide “walls” that check aggressive impulses. Should it not be possible to create and strengthen, in the wider world, systems of order comparable to those that have been created within States? State systems did not emerge overnight. Time, imagination, energy, political will and good fortune were all needed. Much depends on the way we see and think. Theories and visions are important. 

Given the modest achievements of the international order should we not attempt to have the existing walls in the system strengthened and to build new walls? I see three points of reference that might help us feel more optimistic about our shared system of international law: the Martens Clause, general principles of law and constitutional methods of interpreting the international legal system.

A.
The Martens Clause

This clause was first proposed in 1899 by Frédéric de Martens, an eminent jurist and the Russian delegate to the Hague Peace Conferences
, and subsequently reformulated in later treaties
 of humanitarian law. Its most recent version, contained in Article 1 (2) of Additional Protocol I, states the following: 

“In cases not covered by this Protocol or by other international agreements, civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from dictates of public conscience.”


Professor V.S. Mani has called the Martens Clause “a masterpiece of norm-setting in international law”
. Theodor Meron, former President of the International Criminal Tribunal for the former Yugoslavia emphasized the “rhetorical and ethical strength of its language” and suggested that these qualities “perhaps best explains its continuing influence on the formation and interpretation of the law of war and international humanitarian law”
. But the Martens Clause is a very ambiguous norm
. Two questions in particular arise. First, does the Martens Clause refer to a source of norms outside treaty law and customary law? And second, what do the phrases “the principles of humanity” and “dictates of public conscience” mean?

With regard to the first question, the norms referred to are, as has been convincingly argued by most commentators, not outside the law
: they do not have a meta-legal character. Rather, they have a place within the legal system, and the Clause itself is part of the legal system. However, this does not undo the visionary impulse of the Martens Clause. As Theodor Meron has pointed out, the Clause supports and strengthens international humanitarian law. First: The Martens Clause guarantees that international customary law will still apply to States that are no longer bound by treaties of international humanitarian law. Principles of customary international law remain binding even if a State has renounced its corresponding treaty obligations. Second: Customary international law continues to apply even after the adoption of a treaty norm that is more elaborate and more precise
. Thus, customary law continues to provide a safety net of last resorts that might, so to speak, not make for a comfortable fall, but that will prevent a catastrophe. Third: In case of doubt, the Martens Clause serves as a guide for the interpretation of international humanitarian law, the rules and principles of which should be understood in conformity with the principles of humanity and the dictates of public conscience. So, the Clause serves, in addition, to avoid a non liquet. However, Meron pleads against pushing the Martens Clause “beyond reasonable limits.” “Governments,” he argues, “are not yet ready to transform broad principles of humanity and dictates of public conscience into binding law.”
 

I would, however, come to a different conclusion. I do not think that the Clause intends only to restate the customary law in force. Its wording rather seems to suggest that it refers to a source outside customary and treaty law: general principles of law
. We shall consider this thesis in a moment.

With regard to the second question - what is meant by “principles of humanity”? - in the light of contemporary humanitarian law, it might be safe to assume that the Clause refers to the “elementary principles of humanity” as established by the International Court of Justice in the Corfu Channel and Nicaragua cases
 and contained in common Article 3
.

The reference to “dictates of public conscience” is more enigmatic. It sounds very modern
. In his time, Woodrow Wilson equated “public conscience” with “public opinion”. The growing influence of civil society and its networks of NGOs on international norm-setting and norm-application seems to support this position. But let us be cautious: was not fascism strongly supported by the vox populi, at least in the beginning, all over Europe and outside Europe? The same might be said of communism. More recently, acts of war in the Balkans were fuelled by ethnic hatred: it must be acknowledged that the leaders of the various factions were instrumental; nevertheless, the point stands. And in Rwanda, broadcasts by a radio station named “Mille Collines” consistently advocated genocide. Hatred inflames public opinion in wartime. Enraged leaders and their followers often do not hesitate to carry out reprisals against civilians or to take hostages. Therefore, “public conscience” may be, and very often is, a moral impulse calling for criticism, or condemnation of, abuses of power as well as for reform. It is not, however, always an enlightened, or a reliable, guide.

B.
General principles of law 

You may remember mention being made of the “minimum standards of humanity”. Earlier, we said that the principle of proportionality was regarded as a general principle of law. There are others: the principle of distinction, the prohibition of attacking the civilian population, the prohibition of inflicting superfluous suffering, basic principles concerning means and methods of warfare, etc. This brings us to a more general concern: the question whether general principles of law should, as such, be understood in a much broader and more basic sense than is the case today. In my opinion, it is to this kind of source of public international law that the Martens Clause refers to.

As we know, “general principles of law” were recognized in the Statute of the Permanent Court of International Justice as one of the sources of international law besides treaty and customary law
. The provision was carried over to the Statute of the International Court of Justice, which in Article 38, para. 1, lit. c refers to “the general principles of law recognized by civilized nations.”
 Thus, “general principles of law” are officially recognized as one of the three formal sources of international law. But, the official use made of this source has been rather limited
. One reason might be the normative context in which the provision was placed: Article 38 of the Statute determines and defines the rules to be applied by the International Court of Justice. The drafters of the Statute seem to have included general principles as a source in order to equip the Court with a set of principles to which it might have recourse if a dispute could not be decided on the basis of treaty or customary law. Thus, the raison d’être of lit. c probably was, first of all, to avoid a non liquet
. In its jurisprudence the Court recurred to “general principles” with caution, in order to avoid encroaching on State sovereignty
.
However, judicial settlements of disputes are, so it seems to me, not at the centre of the functioning of international law. This is true at least with regard to contemporary practice. Article 38, para. 1, lit. c should therefore not be interpreted only within the context of the ICJ’s rules of procedure, but in a broader sense. Let me mention two aspects:

First: International law has lost its traditional inter-State character and developed into a much more diversified system of rules and actors. During a period of transition, basing international law primarily on the consent of States, be it through treaties or custom, does not serve the needs of the modern international community. A legal order for a modern, globalized society must be based on a much more flexible set of general principles, whether it is for specific branches of law (such as international economic, environmental, or humanitarian law), or with regard to the system of international law as a whole.

Second: In times of transition a door should always be left open to influences stemming from general principles of justice or “natural law.” Clinging to rigid norms that have lost credibility and effectiveness might undermine the authority of the law. Is contemporary international law so hermetically sealed as to have no room at all for the approaches chosen by Hugo Grotius, Francisco de Vitoria, Francisco Suarez, Christian Wolff, Samuel Pufendorff, Emer de Vattel, Immanuel Kant and others? Are the general principles of law not worth consideration, as one way to battle stagnation and develop the law in times of transition?

When we mention influences derived from “natural law”, we are not, of course, referring to principles borrowed or deduced from theology, or to “pure” rationality. It seems to me pointless to search the skies, as it were, to give substance and shape to the general principles of law
. They seem to grow from the bottom upwards. They seem to emerge from injustices, from “colère public”, in the words of Emile Durkheim. Experiences of injustice can prevent or at least slow down recurrence of such, as Alan Dershowitz
 has convincingly demonstrated in the context of domestic law. The results of a survey of people’s views on war, carried out by the ICRC in 1999, may be of interest to us. The survey found that “there is a near-universal belief that the growing threat to the civilian population is wrong, that some things just should not be allowed in war. Indeed, the more the conflicts have degenerated into wars on civilians, the more people have reacted by reaffirming the norms, traditions, conventions and rules that seek to create a barrier between combatants and civilians.”
 

It seems to me that more extensive use should be made of the general principles of law. Bert V.A. Röling, the Dutch judge on the Military Tribunal for the Far East, was of the opinion that it was up to international lawyers to discover the “natural law of the atomic age,” together with “natural law of a democratized world”
, This – Röling said – would enable us to find out the means by which natural law could be translated into positive, binding law in international relations. 

To sum up: In the seventeenth and eighteenth centuries international lawyers frequently invoked the law of nature; then, from the nineteenth century onwards, certain branches of international law, such as humanitarian law, were successfully codified. These rules are still being applied in the spirit of the nineteenth century; and the approach that is used is based on pseudo-scientific positivist methods of reasoning. This is especially true for humanitarian law. However, general principles of law, which are regarded as the basis of a “civilized society,” should be given more consideration as a basis also of international humanitarian law. Common Article 3 may be considered a focal point. Its provisions were characterized by the International Court of Justice as “elementary principles of humanity.”

C.
Constitutional paradigm?

Constitutionalization in international law

Finally, let us consider “constitutionalism” as a method for preconceiving humanitarian law. Constitutionalism in international law is a complex idea. Traditionally, the term ‘constitutional law or ‘constitutional system’ has had relevance only in a national context. Since the end of the Cold War, however, the concept of constitutionalism has been the subject of growing international debate
. This debate has occupied itself with one question mainly: Has international law, particularly over the last two decades, changed so profoundly that, increasingly, one can find in it elements that can be considered “constitutional” in various ways? And, a related question: Is something like a “world constitution” likely to emerge as a result? This does not mean that the “constitutionalist” school of thought is advancing the claim that the international system is built on a constitutional order comparable to that of a State; but it does mean that this school of thought tries to interpret basic principles of international law as it would the constitution of a State.
International law has indeed been profoundly altered over the last few decades. The traditional approach, based on the sovereignty of States, has, over time
, gradually given way to one based on human beings – a development that is especially evident in all the international human rights treaties after World War II, in international criminal law and in legal concepts like jus cogens. In Prosecutor v. Dusko Tadic (7 May 1997), the International Criminal Tribunal for the former Yugoslavia referred explicitly to this development
. It is no longer only the pure will and interest of the States that is decisive for the development of international law; more and more, ideas like the public weal, the common interests of the international community and the search for globally shared values of humanity determine the direction to be taken by the law. This shift in emphasis has been accompanied by the re-humanization of international law and the steady growth in importance of ethical and moral considerations in international legal debates
. 

The debate about constitutionalism raises a number of questions. These questions usually fall into three categories: 1. Is an international system of executive, legislative and judiciary, i.e. a separation of powers in international law emerging (question of “constitutional” structure and organization)?. 2. Is a substantial, binding order of universal values being formed (question of “constitutional” catalogue of substantial values)?. 3. Are there certain rules of international law that take precedence over others and can be compared to a constitution on the national level (question of “constitutional” hierarchy)?
. 
In this sense, there are, of course, quasi-constitutional elements that are discernible within the international legal order, which, admittedly, is only a fragmented system consisting of various institutions that carry out executive, legislative or judiciary functions: for example, the United Nations or the International Court of Justice. This system, in which powers and functions are divided between international and the national spheres and institutions bear some similarity to the checks and balances of a constitutional system.
 It offers the common goals of the international community; the human rights standards which remind us of the bills of rights of national constitutions; and an emerging level of “higher law” like jus cogens and provisions with erga omnes effect. 
However, one should be cautious when using the term “constitution” in the context of international law, particularly because the structural and organizational elements on the international level can, even now, not be compared to a national constitutional system. It would be better to talk about a “constitutional method” of construction or interpretation in debates about international law. Perhaps the terms “constitutional core” or “elementary principles inherent to/behind the law” would be more appropriate
. What I have in mind is an approach familiar within the British legal tradition: even though the concept of a formal constitution is alien to British law, there are clear and time-honoured notions of constitutional principles and “rules of law” inherent in the British legal tradition.

Constitutionalism as a method of construction

In this sense, constitutionalism means more than purely technical analysis of the elements of international law in the light of national constitutional mechanisms. In the current debate in international law theory, the constitutional method often serves as a motor for “second order-thinking” beyond ordinary law: it seeks the elementary principles above and within the law, extends the limits, geographical and temporal, of debate, and admits ethical and moral considerations to the resolution of issues of international law
. It appears to be a method that changes the inner dynamic of law without necessarily changing its wording or its structure. It enables us to see law in a different light while still recognizing and reinforcing it as law. It also enables us to see international law as a complex field within a broad context of rules and principles, legal, political, social, economic and ethical, written and unwritten.
I will give two examples that may be illuminating. A few years ago, I discovered, in a library in Geneva, a book by the Italian legal philosopher Cesare Beccaria: its title was Dei delitti e delle pene (Of crime and punishment in English, and in French, Des délits et des peines) and it had been published in 1764. Beccaria had succeeded, in his time, in revolutionizing the law of criminal procedure, which, in the ancien régime, had been an instrument of arbitrary power for monarchs and their bureaucracies. Beccaria had read Montesquieu, who wrote: “C’est de la bonté des lois criminelles que dépend principalement la liberté du citoyen.” Beccaria inverted Montesquieu’s perspective: for him, the quality of criminal legislation depended on the freedom of the citizen and the quality of political institutions. Laws, Beccaria said, are the expression of the founding social contract, which had human liberty at its core. He caused a shift in emphasis: from studying the law of criminal procedure in isolation to studying the bases of the legal order as a whole; as a result, the law of criminal procedure came to be regarded as just one of the various aspects of the law under the roof of the “contrat social” or – as we would say today – the common constitution. Robert Badinter, the French minister of justice who abolished the death penalty in France, has said: “Cette pensée est d’abord une pédagogie de la liberté appliquée dans un domaine jusque-là ignoré d’elle.” This educational aspect mentioned by Badinter seems to me to be important: not at all a lofty set of abstract ideas, it can be internalized, embedded in the minds of officials and citizens, and take effect without conscious decision-making.

My second example concerns Nelson Mandela. In his beautiful autobiography, Long Walk to Freedom, Mandela, who had been sentenced by the apartheid regime in South Africa to 27 years in prison, wrote: “In prison, my anger towards whites decreased, but my hatred for the system grew. I wanted South Africa to see that I loved even my enemies while I hated the system that turned us against one another.”
 Is not this statement, too, a proof of the transforming power of constitutional thinking? Was not Mandela’s vision of a just constitutional order realized, years later, in the new, formal South African constitution that put an end to racial discrimination?
Constitutionalism in humanitarian law

International humanitarian law is a well-established field of international law that is based on fundamental principles of humanity and on the desirability of departing from the exigencies of States’ will. Traditionally, the purpose of humanitarian law has always been to ensure humane treatment for all persons affected by war: because of this, humanitarian law has, from the very beginning, been ruled by considerations other than the interests of States
. It should not be surprising that several distinct constitutional approaches can be found in this body of law, whether it is in responding to the three questions mentioned above or in using constitutionalism to extend traditional legal thinking. Examples of both kinds of constitutional approach are given below.

In terms of constitutional structure and organization, the executive functions of international institutions in humanitarian law are, as is generally the case in international law, not as developed as the legislative and judiciary functions, especially the latter. The States themselves have the primary responsibility for implementing humanitarian law; there is a partial statement to this effect in Articles 47 and 49 of the First Geneva Convention. The UN Security Council, the ICRC and several NGOs also play an important role in implementing humanitarian law
. With regard to legislative functions, it is again the States that play the most important role, by drafting, signing and ratifying international conventions and treaties of international humanitarian law. A lot of other actors are also involved in this process of elaborating treaties, particularly various United Nations agencies and the ICRC who participate in drafting the texts of such international treaties
. Where constitutionalism in humanitarian law is concerned, it is the judiciary function that stands out: the International Criminal Court (ICC) and various special tribunals punish crimes on an international level - for instance, genocide, crimes against humanity, war crimes and crimes of aggression
. In the last few years, the ICC and the special tribunals have grown in importance as they have come to embody the collective responsibility of the global community to deal with crimes against humanity
.

It is not difficult to single out fundamental principles of humanitarian law that could be given a constitutional status. The fundamental principles of humanity, non-discrimination, impartiality and neutrality that govern the conduct of humanitarian actors – which are included in common Article 3 and to which the ICJ has referred in many of its judgments
 – can certainly be considered to form part of an international constitutional core
. Also, the Martens Clause of 1899, which set out the guidelines for dealing with issues that had not been provided for in humanitarian law - usages established among civilized peoples, dictates of public conscience and laws of humanity - surely has to be regarded as part of a constitutional core in humanitarian law
. Furthermore, the prohibitions against genocide and crimes against humanity, laid down in Article 5 of the Rome Statute of the International Criminal Court, should belong to such a constitutional catalogue. Regarded in the light of constitutionalism, all these principles impose certain duties on all States and on the international community: they may not be set aside as a matter of State interest.
The most important principles of international humanitarian law - for example, the prohibitions against genocide and crimes against humanity - are considered to be jus cogens (peremptory norms) that are of such importance to the international community that they are binding under all circumstances, and therefore take precedence over all other provisions of international law. Very few norms of international law were regarded as peremptory until fairly recently: the principles of humanitarian law constitute the greater part of jus cogens. Furthermore, the erga omnes effect
 of the fundamental principles of humanitarian law and the absolute nature of the basic rules - in the sense that they are subject to no restrictions and that States cannot derogate from them (for example, see Article 10, para. 5 of the First Geneva Convention) - can be identified as constitutional elements on the international level
.

In dealing with international humanitarian law, as with all law, a positivist approach is generally chosen. Nevertheless, in tackling unsolved legal problems
, constitutionalism, as a method of construction or interpretation, makes it possible to widen the range of reference, to exploit unwritten basic principles and values of humanity and ideas like public conscience and global responsibility. One can see this at work in the ICJ’s advisory opinion on the legality of the threat or use of nuclear weapons (8 July 1996)
. The arguments of most of the judges in this instance were predominantly “philosophical” in nature. They were guided by the spirit and purpose of the fundamental principles of humanitarian law and the raison d’être of human civilization
. 

On that occasion, Judge Ranjeva of the International Court of Justice wrote: “The moral requirements are not direct and positive sources of prescriptions or obligations but they do represent a framework for the scrutiny and questioning of the techniques and rules of conventional and consensual engineering. On the great issues of mankind the requirements of positive law and of ethics make common cause, and nuclear weapons, because of their destructive effects, are one such issue.”
 Judge Weeramantry made references to the philosophical ideas of John Rawls and H.L.A. Hart, about social and legal systems: “Such philosophical insights are of cardinal value in deciding upon the question whether the illegality of use would constitute a minimum component of a system of international law based on rationality or fairness. By either test, widely accepted in the literature of modern jurisprudence, the rule of international law applicable to nuclear weapons would be that their use would be impermissible. (…) The humanitarian principles discussed above have long passed the stage of being merely philosophical aspirations. They are the living law and represent the high-water mark of legal achievement in the difficult task of imposing some restraints on the brutalities of unbridled war. They provide the ground-rules for military action today and have been forged by the community of nations under the impact of the sufferings of untold millions in two global cataclysms and many smaller wars. As with all legal principles, they govern without distinction all nations great and small.”
 

The foregoing demonstrates the usefulness of constitutionalism as a method of interpretation and construction in humanitarian law and its contributions to the law, as a system based on an approach that focuses on the individual human being: this is borne out by the examples of structural, substantial and hierarchical constitutional developments in international humanitarian law, and also, especially, by the precedent set by the advisory opinion of the ICJ
. 

Relevance of the constitutional paradigm for international humanitarian law 

To sum up, a number of distinctly constitutionalist tendencies can be discerned in various areas of international humanitarian law. I share the opinion that the constitutional method of interpretation might, in some respects, lead to a better understanding, ranking and ordering of structures of the international legal order. It would be helpful to define constitutionalism’s basic ideas, essential goals and long-term perspective and to see it in profile, as it were, and to evaluate its methods. I even put forward the thesis that international humanitarian law forms one part of the “core” of such a constitutional order, as a French oberserver said in a discussion. This might sound strange at first sight since, humanitarian law applies only in “phases passagères”, as “aide à travers une période critique particulière”, as a guideline for a “équipe humanitaire et étranger de passage”. The law is designed to function before, during and after armed conflict. My thesis, however, is that, in extremis, the irreducible essence of the law is revealed
.

Finally, constitutionalization is an idea in flux in the contemporary debate about international law. It has to be, and will be, further elaborated in the near future. The reflections in this chapter are an attempt to contribute to the discussion; they are by no means conclusive.

IV. The destructive potential of technology

Up to this point, this book has been wafted along by “une passion du droit”
: What we seek is the rule of law – and not just rule by laws. Indeed, the role of law and of institutions should not be underestimated. Just and stable institutions play a central role in stabilizing political life internally as well as internationally. I have tried to demonstrate throughout how important the law is for constraining war, potentially and in actuality, and what remarkable progress has been made in establishing a legal framework for decisions concerning war and peace.

In a lecture at The Hague Academy in 1974, René Cassin distinguished between the period of the League of Nations and that of the United Nations: one, he said, was marked by the creation of a system of collective security and the other by the development of human rights. It may be that we are now witnessing the beginning of yet another era. Perhaps we have entered an age menaced by dangers posed by technological advances, something that cannot be dealt with by traditional legal means. Scientific progress does, of course, benefit society. But a darker consequence of advances in science is that we will soon be able, by error or terror, to destroy mankind, the planet itself. This risk is not new; after all, the doctrine of ‘mutually assured destruction’ was an aspect of the madness of the Cold War. But during the Cold War only governments – and only very few governments – had access to these weapons of doom. Now, groups like al Quaeda or an unhinged individual in isolation (for instance, the anthrax case in the United States) might be able to gain access to weapons of mass destruction, which might render traditional systems of control futile. “Humanity is more at risk than at any earlier phase in its history”
: this was the conclusion reached by Martin Rees, the distinguished British astrophysicist. But we are not prepared. Consciously or unconsciously, we ignore the most serious existential threats. 

I have been talking about war and peace and an end to arms proliferation. I have also referred to law as a fairly effective “wall” against violence. But given the new globalized threat, perhaps this way of thinking has become obsolete? Perhaps law is powerless against new threats of the kind I have mentioned? Do we need a new public and professional ethic? Of scientific self-restraint? Or of collective responsibility?

Law has its limits. Everyone would agree to the truthfulness of this in daily life: for instance, civil law can and should deal only with a limited area of human interaction. The same is true at the international level. Imposing rules is not enough. These rules should grow and have the support of civil society, from the bottom upwards. We should remember that “humanitarianism” was one of the three major demands of the Age of Enlightenment. The others were “education” and “liberal democracy”
. To put it simply, people have to become aware of their responsibilities and think accordingly: this may seem idealistic, but, alas, it is a necessity. Legal principles must be internalized; they must have a bearing on the way decision-makers think and act; they have to influence the spirit that guides public opinion. But are these legal principles sufficiently heeded? The ethos we live in seems to me characterized by ennui, by ignorance, by our habit of pushing uncomfortable truths into a remote corner of our public consciousness.
Outlook: Practical means and legal ideals

“I know that I shall meet my fate 

Somewhere among the clouds above; 

Those that I fight I do not hate, 

Those that I guard I do not love; 

My country is Kiltartan Cross,

My countrymen Kiltartan’s poor; 

No likely end could bring them loss

Or leave them happier than before.”









- W. B. Yeats


Time does not stand still: many problems remain to be solved. We cannot foresee the direction that social forces might take or the laws that will be needed as a result; and we have no blueprint for a new order. But we hope to be able to contribute to the stabilization of the existing “minimum public order” while aspiring towards a better, “optimum public order”
. It may be in order to reflect on two subjects in particular before rounding off our survey. First, implementation: having made passing references to this on several occasions, I would like to take up the subject anew and put the various pieces together. The second point is a ceterum censeo: one of the biggest and still unfinished tasks for the international community concerns the law governing disarmament and arms control, which has no traditionally assigned place in any specific body of international law, but for which place could most plausibly be found in humanitarian law (and its penumbra). It seems important to me to transfer these questions from processes of pure bargaining into the value-system of international humanitarian law. This would give aim and direction to negotiations and make them more transparent and evaluable. In this area, the effective banning of nuclear weapons is a fundamental challenge, not just for international lawyers but also for all of humanity.

I. Implementation


A lawyer trained in domestic law thinks of the legal process as a “three-step model”: legislation, application (by administrative authorities and – in cases of dispute – by courts), and enforcement (by the police and other pertinent authorities exercising constraint and, ultima ratio, by using military means). But the usefulness of analogies with domestic law is, in the international sphere, limited. The procedures and mechanisms best suited to implement law in the international sphere are generally quite different from those in the domestic sphere. And – although the way States and other international actors, in general, habitually
 observe the law is similar to the way citizens within a State conduct themselves – there are large differences in the methods, style and culture of legal processes. In addition, terminology is different: Talk of “legislation”, “application” and “enforcement” may sound odd in connection with international law; after all, there is no world parliament or administrative machinery, no comprehensive and compulsory judiciary system is available – but a few tribunals with specific responsibilities are – to adjudicate international disputes, and there is no police force to enforce international law. I suggest that “compliance”
 might be more appositely used as an umbrella term to denote the various processes concerning the observance and implementation of the law in the area of international relations. I shall now try to identify and illustrate ways and means to ensure compliance with international humanitarian law, first on the international plane, then in the domestic sphere, and finally in those gradually emerging fields where international and domestic law overlap and procedures are mixed. Of course, my treatment of the subject cannot be exhaustive.


a) On the international level, various mechanisms have been established that are especially designed to implement international humanitarian law or to fulfill such tasks as by-products of other functions entrusted to them. On the whole, the system does not work as well as one might want it to. In general, international institutions –tribunals, parliamentary organs, monitoring committees, etc. – have failed to discover or realize their potential for strengthening humanitarian law. Institutions specifically established to implement international humanitarian law, such as the “Protective Powers” under the Geneva Conventions
 or fact-finding mechanisms
, are largely obsolete or underused. One suggestion might be the creation of new control mechanisms the seizure of which would not depend on the consent of the authorities concerned; and those in charge of the process should have the power to make decisions that are binding (and not only recommendations).
 Another proposal might be to give victims some rights: for example, the right to know the truth about violations, the right of effective appeal
 and a right to reparation. In addition, the erga omnes principle laid down in common Article 1 of the Geneva Conventions and Article 1 of Additional Protocol I should be used more effectively. This basic provision of international humanitarian law reaffirms that all parties are obliged to respect and to ensure respect for the fundamental principles of humanitarian law and the obligations under treaty law in all circumstances. In this context, “respect” means that the State is under an obligation to ensure that the rules in question are respected by its organs as well as by all others under its jurisdiction. “Ensuring respect” means that States, whether engaged in a conflict or not, must take all possible steps to make certain that the rules are respected by all, in particular by parties to the conflict in question. In addition, States should, politically speaking, consider it to be within their national interest to observe and promote the principles of international humanitarian law
.

b) States bear the primary responsibility for ensuring respect for international humanitarian law, not only on the international level, but also internally. As lawyers, we think first of the duty of States to incorporate the norms of humanitarian law norms in their domestic legal systems. A key requisite for the effective implementation of international humanitarian law is to make sure that domestic legal systems contain norms and procedures for punishing those who commit grave breaches of the law: to prosecute alleged perpetrators or to bring them before their courts or to extradite them (aut dedere aut judicare). Another duty that must be anchored in domestic law is protecting the emblems of humanitarian organizations, such as the Red Cross, the Red Crescent and the Red Crystal. States must also organize and coordinate their internal political and administrative structures so as to give maximum effect to the imperatives of international humanitarian law. Specific ICRC advisory services – for creating model laws to induce and encourage compliance, for instance – provide valuable assistance. The most important means of inducing lasting compliance with humanitarian law may be to spread knowledge of the law, to encourage commitment to it in all sections of society (first of all, among those who are prepared to resort to violence), and to train the armed forces and the police. The resistance of governments or authoritarian figures that tolerate brutality will have to be overcome. The most effective means to ensure compliance seem to be those directed towards significant actors such as the armed forces and the police, with the intention of making them respect human values, uphold or restore public order, and provide protection to individual human beings. These individuals must be brought to personally firmly believe in these basic standards, and the rules must be backed by disciplinary punishment (in case of non-observance) and peers’ expectations. The follwing passage taken from a down-to-earth field conservation might well be illuminating:

“’You think their discipline is poor,” I said. ‘You are wrong. Their discipline is very good. What holds them back from exterminating every male child, every last one of you, is not compassion or fellow-feeling. It is discipline, nothing else: orders from above that can change every day. Compassion is flown out of the window. This is war’.”
 
There is another factor that stimulates and shapes behaviour in situations of armed conflicts and violence: 


“Combatants asked about their motivation in combat rarely cite an ideal, or hatred, or decorations. What they talk about is concern not to let their comrades down and not to lose the latters’ respect and support. The influence of peers is decisive for the behaviour of bearers of weapons. The other central influence relates to position in the hierarchy, to orders (or lack of orders) and to the penalties which offenders are liable.”


c) One of the distinctive characteristics of the modern legal order is the increasing difficulty, in many cases the impossibility, of neatly separating international and domestic legal principles and rules, as well as modes of action. Dividing lines have blurred and new forms of interaction – between domestic and international law - emerge and rapidly intensify. Common spheres of interprenetration where no dividing lines exist between international and internal legal systems are emerging but have not yet penetrated legal imagination sufficiently. This is also the case in international humanitarian law. 


Compliance with international humanitarian law can also be brought about by mixed procedures, i.e. through the interplay of international mechanisms and domestic legal systems. A case in point is the events that followed the “Gaza War” that took place during the winter of 2008-2009. The legal aftermath of the war represents probably the most far-reaching interaction to date, between several UN organs and agencies, global civil society, the legal systems of the warring parities and, potentially, the International Criminal Court. I will limit myself to a brief description
.
International reaction to the outbreak of war was prompt and manifold. The UN Security Council, the UN Secretary-General, the High Commissioner for Human Rights and the Special Rapporteur on the situation of human rights in the Palestinian territories all referred directly or indirectly to the importance of international humanitarian law and expressed their concern about protection for civilians. Some UN organs and agencies as well as civil society organizations called for an independent inquiry into alleged war crimes and individual accountability. The government of Palestine, driven to desperation, put its trust in the international community and declared that it recognized the jurisdiction of the International Criminal Court for the purpose of identifying, prosecuting and judging all those complicit in the crimes that had been committed.

The UN Human Rights Council established a “UN Fact-Finding Mission on the Gaza Conflict” with the mandate “to investigate all violations of international human rights law and international humanitarian law that might have been committed at any time in the context of the military operations that were conducted in Gaza”. The Mission’s final report, the so-called “Goldstone report”
, unambiguously condemned the violation of fundamental principles of humanitarian law and human rights law that had been committed both by Israel and Hamas. In particular, it accused Israel, and to a lesser extent Hamas, of war crimes. The Mission also tackled the question of accountability. Instead of calling for the perpetrators to be tried immediately before an international court, it recommended that the parties to the conflict carry out their own investigations and, should those fail to yield results, that the case be referred to the International Criminal Court. 


At the time of writing, neither Israel nor Hamas had carried out independent inquiries. Should the Security Council decide, in the absence of good-faith investigations by both parties to the conflict, to refer the situation to the Prosecutor of the ICC, arrest warrants for politicians and military personnel could be issued by the Court. As a result, Israel and the Hamas are under considerable international pressure to comply with the recommendations of the Goldstone report: commence serious inquiries into alleged violations of humanitarian law and human rights law and prosecute war criminals.
In Israel, the Goldstone report – though, in general, strongly rejected – was widely discussed by the authorities and the public. Although extremely reluctant to do so at first, high-ranking Israeli officials have come around to supporting the idea of an independent commission of inquiry. They are of the view that the Goldstone report requires a credible Israeli response. Otherwise, they fear, the US cannot be persuaded to veto the possible forwarding of the Report to the ICC. Under international pressure, Israel carried out numerous internal, but not independent, investigations into alleged violations of humanitarian law. Recently, a military tribunal found two senior Israeli officers guilty of having exceeded their powers, thus confirming one of the charges made by the Goldstone report.

On the whole, Israel’s efforts to make war criminals accountable for violations of international humanitarian law have certainly been half-hearted. But some progress has been made. As the conviction of the Israeli officers shows, certain untenable positions have had to be given up under international pressure and the threat of international criminal proceedings. The Goldstone report is obviously beginning to have an impact. This illustrates that the findings of international investigation reports are having an effect on national legal proceedings. The legal aftermath of the Gaza War is highly illustrative of the interplay of international and domestic national mechanisms for ensuring compliance with international humanitarian law. At the time of writing, the Goldstone report had not yet produced the desired results. However, there is reason to hope that in the future, international and domestic mechanisms will work together more effectively, which can only contribute to better compliance with international humanitarian law.

Many other means and methods of implementing international humanitarian law might be mentioned, legal and non-legal, preventive and repressive. The Gaza-Case was especially interesting because of its implications for the future. But let us conclude these general remarks by reminding the reader of the primary importance of the role of States. Much depends on the way they act within their own legal systems: engaged or not, effectively or not.

II. Law as a Myth: Nuclear Weapons


The bans on certain types of weapons of mass destruction such as chemical and biological weapons are among the greatest achievements of modern international law
. Other weapons have been banned such as anti-personnel mines and cluster munitions whose use is contrary to the principles of international humanitarian law. But let it be repeated: one particularly serious gap in the law is the absence of an international treaty banning nuclear weapons. In an advisory opinion issued in 1996, the International Court of Justice expressed the view that the threat or use of nuclear weapons was contrary to the fundamental principles of international humanitarian law. However, the Court also held that in view of the (then) present state of international law, taken as a whole, and of the element of facts at its disposal, it could not reach a definitive conclusion on the legality of the use of nuclear weapons by a State in the extreme case that it was compelled to do so because “its very survival was at stake”
 exceptional circumstances with regard to the legality of the use by a State in an extreme circumstance of self-defence, in which its very survival would be at stake
. The opinion did, thus, not establish the definite illegality or legality of the use of nuclear weapons
. It is all the more significant that when President Barack Obama of the United States set out his vision for US security policy in Prague on 5 April 2009
, he called for a "world without nuclear weapons". He acknowledged that a revival of the non-proliferation regime requires a credible willingness to disarm on the part of the nuclear powers, and indicated that the United States was willing to commit to this as a long-term goal (though "perhaps not in my lifetime“). He also made it plain that anyone who doubted his vision was ultimately accepting the proliferation of nuclear weapons and the likelihood that they would one day be used. While acknowledging the obstacles, he made it clear that the alternatives were threats of war in the future and an end to human progress.


In September 2009 the UN Security Council held its first summit-level meeting on nuclear weapons; it was chaired by President Obama. In Resolution 1887, the Council unanimously pledged “to create the conditions for a world without nuclear weapons“ through concrete actions in the field of nuclear non-proliferation and nuclear disarmament. During the debate on nuclear issues in the First Committee of the UN General Assembly, delegates praised the United States for changing its position and welcomed the Security Council’s resolution on non-proliferation and disarmament.

The creation of "nuclear weapons-free zones“ – geographical zones in which no nuclear weapons such as bombs or warheads are kept – is another step in the same direction. Such zones are set up by means of international treaties
 and political arrangements
. They have already been established in Antarctica, Latin America, the South Pacific, South- East Asia, Africa, Central Asia and parts of Germany
. 


The most pressing problem at present is that some nuclear powers are not bound by disarmament or arms control treaties. Pakistan, India, Israel and North Korea have nuclear weapons but are not party to the Treaty on the Non-Proliferation of Nuclear Weapons
. Some of these countries are politically unstable while for others the potential for conflict with their neighbors is very high: because of this, all these countries regard the possession of nuclear weapons as something akin to a life-insurance policy. Long-term international cooperation, particularly between the two major nuclear powers, Russia and the United States, is the decisive factor: it will determine whether we can progress towards the goal of a world without nuclear weapons
. Therefore, we should not see Obama's statement in Prague, in which he set out his vision of a world free of nuclear weapons, as wistful speculation. One of the reasons given by the Nobel Committee for awarding him the Nobel Peace Prize in 2009 was precisely that: his vision of a world without nuclear weapons and the boost it gave to worldwide disarmament efforts and cooperation in the area of arms limitation
. 


Since the bombing of Hiroshima and Nagasaki in 1945, the existence of nuclear weapons has weighed heavily on the conscience of mankind. The dropping of those bombs revealed man's limitless capacity to cause death, suffering and destruction using methods that preclude any distinction between civilians and members of the armed forces. And yet, in discussions about the legality of such weapons
, such ideas as “policy of deterrence”, “strategic wars” and “military superiority” are still being advanced, as if they were anything other than morally disreputable, and the fact of human suffering is treated as if it were an abstract issue. Nuclear weapons must play no part in national security strategies or as instruments of geopolitical power
: the importance of this cannot be stressed enough. The International Committee of the Red Cross can play an important role here: it has, from the outset, questioned the legality of weapons of mass destruction
. Because of its exclusively humanitarian mandate, it conducts itself differently from international organizations whose members are States. The issue of nuclear weapons is proving to be a catalyst in challenging orthodox opinion on the sources of international law. Hitherto, the conventional view has been that international law is derived from treaty law and customary law, hence from the will of States. However, a system of international law for which – owing to its roots in the will of States, according to the positivist view – the illegality of weapons of mass destruction is not an unambiguous and basic premise, is one that rests uneasily on shaky foundations. Therefore, it must be possible to base regimes concerning nuclear weapons on ideas like “values and interests of mankind", the “universal human conscience”, and the demands of “comprehensive global justice”, not only as metalegal concepts, but also as an integral part of the law
. By analogy with domestic law, we could speak here of an "international public order". Negotiations should base themselves in international humanitarian law: they should proceed from the assumption that the use of nuclear arms is already illicit under existing international law, and that any new treaty norms would only be a reiteration of this fact and would only be clarifying existing law. By doing so the vision of a “nuclearfree world” would be included into a comprehensive treaty which would also contain provisions of related judicial subjects (such as non-proliferation) and would rest on the conviction that negotiating a ban on the use of nuclear weapons was a settled matter, an imperative, and not something to be haggled over by those seated at conference tables. 
***


How shall I conclude? Perhaps by reminding the reader that much has been achieved in international humanitarian law and that not everything can be regulated? Much depends on individual decision-makers, on their impulses and on their intuition. This is expressed in the epigraph to this chapter is taken from a famous English poem in which an airman reflects on the futility of war. Put on the macro political level of world order in an address to the Pugwash Conference in 2000, Amartya Sen, the distinguished Indian economist, reflected on the confluence of nationalism and nuclear weapons. His opening sentences were: “Weapons of mass destruction have a peculiar fascination. They can generate a warm glow of strength and power carefully divorced from the brutality and genocide on which the potency of the weapons depends.” Furthermore, he quoted the reaction of the leading architect of India’s ballistic missile programme, a key figure in the development of the country’s nuclear arsenal, to the nuclear tests in Pokhran in India in 1998: “I heard the earth thundering below our feet and rising ahead of us in terror. It was a beautiful sight.”
 


Even when one is talking about humanitarian law and its implementation, human beings, singly and collectively - and their thoughts, feelings and actions - remain central. Marcel Mauss concluded his immensely influential book, The Gift, with these words:


“We touch upon fundamentals. No longer are we talking in legal terms: we are speaking of men and groups of men, because it is they, it is society, it is the feelings of men, in their minds and in flesh and blood that at all times spring into action and that have acted everywhere.” 

In 1944, Judge Learned Hand had reflected along similar lines: 

“I often wonder whether we do not rest our hopes too much upon constitutions, upon laws and upon courts. These are false hopes; believe me, these are false hopes. Liberty lies in the heart of men and women; when it dies there, no constitution, no law, no court can save it.”

Appendix
Conventions relating to IHL

Victims of Armed Conflict

- Instructions for the Government of Armies of the United States in the Field (Lieber Code). 24 April 1863.

- Convention for the Amelioration of the Condition of the Wounded in Armies in the Field. Geneva, 22 August 1864

- Additional Articles relating to the Condition of the Wounded in War. Geneva, 20 October 1868.

- Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight. Saint Petersburg, 29 November / 11 December 1868.
- Convention (II) with Respect to the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on Land. The Hague, 29 July 1899
- Convention for the Exemption of Hospital Ships, in Time of War, from The Payment of all Dues and Taxes Imposed for the Benefit of the State. The Hague, 21 December 1904.

- Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field. Geneva, 6 July 1906

- Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on Land. The Hague, 18 October 1907.

- Convention (XI) relative to certain Restrictions with regard to the Exercise of the Right of Capture in Naval War. The Hague, 18 October 1907
- Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare. Geneva, 17 June 1925.
- Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field. Geneva, 27 July 1929

- Convention relative to the Treatment of Prisoners of War. Geneva, 27 July 1929

- First draft Convention adopted in Monaco (Sanitary cities and localities), 27 July 1934

- Draft International Convention on the Condition and Protection of Civilians of enemy nationality who are on territory belonging to or occupied by a belligerent. Tokyo, 1934.

- Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field. Geneva, 12 August 1949.

- Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea. Geneva, 12 August 1949.

- Convention (III) relative to the Treatment of Prisoners of War. Geneva, 12 August 1949.

- Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August 1949.

- Human Rights in Armed Conflicts. Resolution XXIII adopted by the International Conference on Human Rights. Teheran, 12 May 1968
- Respect for Human Rights in Armed Conflicts. Resolution 2444 (XXIII) of the United Nations General Assembly, 19 December 1968.

- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts. Geneva, 8 june 1977.

- Declaration provided for under article 90 AP I. Acceptance of the Competence of the International Fact-Finding Commission according to article 90 of AP I.

- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts. Geneva, 8 June 1977.
- Convention on the Rights of the Child, 20 November 1989.

- Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, 25 May 2000

- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Adoption of an Additional Distinctive Emblem (Protocol III), 8 December 2005.

- Convention on the Rights of the Child, New York, 20 November 1989.

- Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, New York, 25 May 2000.

Criminal repression

- Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, and Charter of the International Military Tribunal. London, 8 August 1945.

- Affirmation of the Principles of International Law recognised by the Charter of the Nüremberg Tribunal. Resolution 95 (I) of the United Nations General Assembly, 11 December 1946.

- Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, 25 May 1993.

- Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan citizens responsible for genocide and other such violations committed in the territory of neighbouring States, between 1 January 1994 and 31 December 1994, 8 November 1994.

- Agreement for and Statute of the Special Court for Sierra Leone, 16 January 2002

Rome Statute of the International Criminal Court, 17 July 1998.

Protection of cultural property in the event of armed conflict

- Convention for the Protection of Cultural Property in the Event of Armed Conflict, The Hague, 14 May 1954.

- First Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed Conflict, The Hague, 14 May 1954.

- Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed Conflict, The Hague, 26 March 1999.

Environment

Convention on the prohibition of military or any other hostile use of environmental modification techniques, New York, 10 December 1976.

Weapons

- Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, and Warfare, Geneva, 17 June 1925.

- Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their Destruction.

Opened for Signature at London, Moscow and Washington. 10 April 1972.

- Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons which may be deemed to be Excessively Injurious

or to have Indiscriminate Effects. Geneva, 10 October 1980.

- CCW Prot. I 1980 Protocol on non-detectable fragments (I).

- CCW Prot. II 1980 Protocol on prohibitions or restrictions on the use of mines, booby-traps and other devices (II).

- CCW Prot. III 1980 Protocol on prohibitions or restrictions on the use of incendiary weapons (III).

- CCW Prot. IV 1995 Protocol on Blinding Laser Weapons (Protocol IV to the 1980 Convention), 13 October 1995.

- CCW Prot. IIa 1996 Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices as amended on 3 May 1996 (Protocol II to the 1980 Convention).

- Amendment to the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons which may be deemed to be Excessively Injurious or to have Indiscriminate Effects (with Protocols I, II and III), Geneva 21 December 2001.

- Protocol on Explosive Remnants of War to the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons which may be deemed

to be Excessively Injurious or to have Indiscriminate Effects (with Protocols I, II and III). Geneva, 28 November 2003.

- CWC 1993 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on their Destruction, Paris 13 January 1993.

- Ottawa Treaty 1997 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction, Oslo, 18 September 1997.
- Convention on Cluster Munitions, 30 May 2008
Naval and Airwarfare

- Convention (III) for the Adaptation to Maritime Warfare of the Principles of the Geneva Convention of 22 August 1864. The Hague, 29 July 1899.

- Convention (VI) relating to the Status of Enemy Merchant Ships at the Outbreak of Hostilities. The Hague, 18 October 1907
- Convention (VII) relating to the Conversion of Merchant Ships into War-Ships. The Hague, 18 October 1907
- Convention (VIII) relative to the Laying of Automatic Submarine Contact Mines. The Hague, 18 October 1907 

- Convention (IX) concerning Bombardment by Naval Forces in Time of War. The Hague, 18 October 1907 

- Convention (X) for the Adaptation to Maritime Warfare of the Principles of the Geneva Convention. The Hague, 18 October 1907
- Convention (XI) relative to certain Restrictions with regard to the Exercise of the Right of Capture in Naval War. The Hague, 18 October 1907
- Convention (XII) relative to the Creation of an International Prize Court. The Hague, 18 October 1907
- Convention (XIII) concerning the Rights and Duties of Neutral Powers in Naval War. The Hague, 18 October 1907.
Miscellaneous

- Convention (III) relative to the Opening of Hostilities. The Hague, 18 October 1907.

- Convention (V) respecting the Rights and Duties of Neutral Powers and Persons in Case of War on Land. The Hague, 18 October 1907.
- Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948.
- Convention on the prohibition of military or any hostile use of environmental modification techniques, 10 December 1976.
- Convention of the OAU for the Elimination of Mercenarism in Africa. Libreville, 3rd July 1977.

- International Convention against the Recruitment, Use, Financing and Training of Mercenaries, 4 December 1989.
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