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Gudmundur Alfredsson and I were colleagues and good friends at the Max Planck Institute for Comparative Public Law and Public International Law in Heidelberg and later at the Harvard Law School. Then we went our separate ways. Gudmundur became a well known and much appreciated expert on human rights and protecting minorities, at the UN and far beyond,
 and I turned, among other areas, to humanitarian law. In the following lines I would like to give Gudmundur – whom I wish to warmly congratulate – an account of some experiences coming in this field over the years.
I. Solferino: A worldwide legal experiment is launched
Solferino saw in 1859 one of the most brutal battles of the nineteenth century. The continent's mightiest monarchs – Napoleon III of France and Franz Joseph of the Austro-Hungarian Empire – fought for supremacy in northern Italy. The result was appalling suffering for countless soldiers. Solferino was the inspiration for a movement that led step by step to a new order of rules and values and a new network of institutions. We know the story of the origin of the Red Cross: the Geneva businessman Henry Dunant was present by chance – sort of "a tourist" he said – and thus witnessed the terrible events. Three years later he published a book, "A memory of Solferino", in which he stated his belief that a wounded soldier is no longer a combatant who may be attacked by the enemy. He is no longer the ruler's instrument of warfare but simply a human being. His nationality and uniform no longer count – he should be 'declared neutral' and cared for in an impartial manner, the only criterion being the extent of his objective need. This should be done by independent care-givers who themselves enjoy immunity from attack.
These were the core ideas that led to the international Red Cross Movement: the enlightened principle that all people were of equal worth (principle of universality) and having as one's sole aim to relieve human suffering (principle of humanity).
 In the chauvinistic. might-is-right mentality of the day, this was revolutionary. It is safe to say that what Solferino triggered was a highly original worldwide legal experiment. This focusing of the law on people affected by war and on the suffering they endure was surely the most important precursor to modern international human rights law, which began to be widely accepted only after the Second World War. Solferino and the emergence of the Red Cross marked the onset of civil society's power to influence international events. Dunant's vision and initiative planted a seed of norms and institutions. Little by little this blossomed into the 'language' of modern international humanitarian law and forged the thinking, expectations and modes of action of modern international life.
II. The Geneva Conventions – one step in developing the law
Solferino had been seminal. But the realities of war changed over the years. By the time the four present Geneva Conventions were adopted in 1949, civil war had taken its place beside international armed conflict as a major phenomenon, the Spanish Civil War (1936-1939) being a memorable example. By contrast with Solferino, civilians were increasingly among the victims. The 1949 Conventions
 took these developments into account: a provision common to all four (Article 3) protected people affected by non-international armed conflict, and the Fourth Convention laid down a regime of rules protecting civilians in wartime. In 1977, two additional protocols
 were adopted to expand and strengthen protection both for people affected by international and by non-international armed conflict. Above all, the new protocols offered specification and elaboration
 of long-established rules
 governing the means and methods of warfare.
The new Conventions erected an edifice of rules that distinguished between different types of international and non-international armed conflict. With the aid of precise treaty definitions, an attempt was made to draw a line between different realms in which different provisions of humanitarian law would be applicable. Most important in this connection is firstly the line that was drawn between "internal unrest", "tensions" or "disturbances" and armed conflict per se, and secondly the threshold that separated non-international armed conflict (to which the above-mentioned common Article 3 – also common to Additional Protocol II – applies) from international armed conflict (to which the Geneva Conventions and Additional Protocol II apply). But these thresholds have clearly been subject to erosion.
 Two problems present themselves:

· The active participation of civilians in the hostilities is a concept that needs clarification. What we are talking about here is a basic principle of international humanitarian law: that a distinction must be drawn between combatants and civilians and between military targets and civilian objects. Combatants and military targets may be attacked, and if captured a combatant is entitled to prisoner-of-war status. Civilians and civilian objects, by contrast, enjoy immunity from attack. The purpose of the "principle of distinction" is to give the civilian population (men, women and children) the most comprehensive possible protection from military action. However, the reality is that civilians are increasingly taking part in armed hostilities. Since they neither wear uniforms nor openly carry weapons, they are not recognizable as combatants. How can they be identified? How should "active participation" be defined – where should we draw the line? The ICRC has drawn up relevant guidelines
 and determined that a civilian loses civilian status for the duration of his participation in hostilities, without gaining entitlement to be treated as a prisoner of war in the event of capture.
· No less complex is the problem of distinguishing between armed conflict, i.e. war, (which is the exclusive object of applicability for international humanitarian law) and "internal disturbances", "tensions" and "strife", which is above all a matter for the police. The main theatre of violence in today's world is the urban landscape. Of course many situations are simple to define. The violence committed by gangs in the streets of Rio de Janeiro is not an act of war. The same can be said of the unrest that has been observed in 2009 in Honduras and Guinea for example. But what about drug cartels which, as in Colombia, are involved in rebellion against the government? By what criteria should one distinguish between (non-international) armed conflict and 'mere' criminal acts? Judgements must be made case by case. However, difficulty in defining these situations has less serious consequences since general human rights law is applicable beneath the threshold of armed conflict and human rights standards are to a great extent compatible with the principles of international humanitarian law. And the ICRC enjoys the right of humanitarian initiative in these situations that lie below the threshold of armed conflict.

III. Adapting to the changing nature of armed conflict 
The development of international humanitarian law is not one long success story, however. Apart from the clarity or otherwise of the rules – apart, indeed, from the question whether it is always possible to set rules in the first place – the law has in recent years also been confronted with problems of a fundamental, practical character. The question has been asked whether, and if so how, international humanitarian law should be adapted to a new reality. There were two acute problems:
· Faced with the trauma caused by the attacks of 11 September 2001, then-President George W. Bush declared that a "global war on terror" had to be waged. For Bush, the term "war" was no metaphor, as it had been when earlier presidents had declared "war" on poverty or on drugs. He meant it literally. This declaration of a "war on terror" has given rise to claims that traditional international humanitarian law is inadequate, even irrelevant. One result of the Bush administration's strategy has been the setting up of detention centres at Guantanamo Bay and elsewhere. However, the radical pronouncements that did so much to harm humanitarian law's credibility and effectiveness have in the intervening years lost support both around the world and in the United States itself.

· Asymmetrical warfare
 has always been a problem but these days appears more acute than ever. If one party to a conflict is no match for the other in terms of general strength or technological sophistication and it seems pointless for it to try to achieve military victory, it may be tempted to abandon the 'level playing field' of conventional war and carry on the struggle by other means. The danger is that the opposing side will no longer feel bound by humanitarian law because reciprocity – a major incentive to uphold humanitarian law – no longer functions and that when this happens the hard-won benefits of the law will be eroded and warfare will degenerate into total savagery.
IV. Prospects
Humanitarian law is a work in progress. A number of problem areas stand out, involving above all the law governing disarmament and arms control, which traditionally belongs to no particular body of law and could plausibly be assigned to humanitarian law. At the moment the development and consolidation of international criminal law is also of particular significance. 
1. Weapons of mass destruction

The bans on some types of weapons of mass destruction such as chemical and biological weapons are one of the great achievements of modern international law.
 Lately there has been talk of a "total ban" on other weapons such as anti-personnel mines and cluster munitions whose use is contrary to the principles of international humanitarian law. One particularly serious gap in the law is the continuing absence of an international treaty banning nuclear weapons. In an advisory opinion issued in 1996,
 the International Court of Justice expressed the view that the threat or use of nuclear weapons was contrary to the fundamental principles of international humanitarian law, but the opinion did not unambiguously clarify the legal situation.
 It is all the more significant that when he set out his vision for future US security policy in Prague on 5 April 2009,
 US President Barack Obama sent a clear signal by speaking of a "world without nuclear weapons". Obama acknowledged that a revival of the non-proliferation regime calls for a credible willingness to disarm on the part of the nuclear powers, and indicated that the United States is also willing to commit to this as a long-term goal (though "perhaps not in my lifetime“). He also made it plain that anyone who doubted his vision was ultimately accepting the proliferation of nuclear weapons and the likelihood that they would one day be used. He went on to outline the next steps that the United States would be taking to give impetus to international cooperation.
 While acknowledging the obstacles, he made it clear that the alternative path would lead to threats of war and an end to human progress.

The creation of "nuclear-weapons-free zones“ – geographical zones in which no nuclear weapons such as bombs or warheads are kept – is a further move in the same direction. Such zones are set up by means of international treaties
 and political arrangements.
 Examples already exist in Antarctica, Latin America, the South Pacific, South East Asia, Africa, Central Asia and parts of Germany.
 

The most pressing problem at present is the fact that some nuclear powers are not bound by disarmament or arms-control treaties. Pakistan, India, Israel und North Korea have nuclear weapons but are not party to the Treaty on the Non-Proliferation of Nuclear Weapons.
 In view of their political instability and high conflict potential, these countries see the possession of nuclear weapons as a life-insurance policy. Long-term international cooperation, particularly between the official nuclear powers Russia and the United States, is therefore a decisive factor if we are to come closer to the goal of a world without nuclear weapons.
 We should not therefore see Obama's vision as mere food for thought. When the Nobel Committee awarded him the Nobel Peace Prize on 9 October 2009, one of the reasons given was precisely his vision of a world without nuclear weapons and the boost it gave to worldwide disarmament efforts and cooperation in the area of arms limitations.
 

Since atom bombs were dropped on Hiroshima and Nagasaki in 1945, the existence of such weapons has been a heavy burden on the conscience of mankind. The dropping of those bombs revealed man's truly unlimited capacity to cause death, suffering and destruction using methods that preclude any distinction between civilians and members of the military. Yet at the core of arguments about the legality of such weapons,
 we still find goals such as strategic wars and military superiority being placed on the negotiating table. Human suffering is stylized to the point of abstraction. It is vital that we banish nuclear weapons from national security strategies and as instruments of geopolitical power, since the object of the exercise is ultimately to protect people from the devastating consequences of these weapons from a humanitarian viewpoint.
 The International Committee of the Red Cross can play an important role here, as it has called into question from the outset the legality of weapons of mass destruction.
 It also acts – on the basis of its exclusively humanitarian mandate – differently from international organizations whose members are States. Overall, the nuclear weapons question is proving to be a catalyst when it comes to the challenge of revisiting the received wisdom on the sources of international law. Hitherto, the conventional view has been that international law is derived from treaty law and customary law and hence from the will of States. However, a system of international law that – because it is rooted in the will of States according to the positivist view – does not take it as a clear and unambiguous given that weapons of mass destruction are illegal, seems to rest on questionable foundations.  It must therefore be possible in the final analysis to bring into the mix concepts such as "values and the interests of mankind", "the universal human conscience" and the demands of "comprehensive justice", not only as metalegal concepts but as an integral part of the law.
 By analogy with private law, we could speak here of an "international ordre public". 

2. Arms trafficking

There are estimated to be some 700 million small arms in circulation worldwide. They are the main instruments of acts, committed either by States or by non-State actors such as rebels and terrorist groups, that violate or ride roughshod over the principles of international humanitarian law and human rights. Small arms are also sometimes referred to as the weapons of mass destruction of our age, since they cause up to half a million deaths every year. The current worldwide crisis and unrestricted cross-border transfer of small arms by States (up to 99 States and 1,000 firms are involved in producing and supplying these weapons) are further amplifying the problem.
 Efforts are, however, currently under way at international level to restrict the proliferation of small arms.
 These efforts stem from a heightened awareness of the need to work for human rights and humanitarian interests and against illegal or morally dubious trade and other practices. As the principles of international humanitarian law are the basis for the bans on particular weapons, "probable" compliance with international humanitarian law by the recipient must be adopted as a fundamental criterion when it comes to taking decisions about deliveries of arms. The ICRC feels that a general-purpose arms-trade treaty should therefore contain the following:
· An obligation on the part of the exporting State to check the likelihood that the recipient will comply with international humanitarian law.

· An obligation on the part of the exporting State to refrain from supplying arms and ammunition if there is a definite risk that the arms or ammunition in question may be used to commit serious violations of international humanitarian law.   

· An obligation to refrain from exporting specific types of weapons and ammunition whose use or transfer has been banned. 

· An obligation to refrain from exporting arms or ammunition that, by their very nature, cause superfluous injury and unnecessary suffering or are by their very nature indiscriminate in their effects.

A solid majority of States has expressly and repeatedly declared its fundamental agreement with the introduction of such obligations. If international civil society and "like-minded States" keep up the pressure, there is hope that arms-exporting States may be obliged to shoulder their responsibilities: strict control of exports and a ban on the supply of arms to recipients who have not demonstrated that they are able and willing to comply with international humanitarian law. 

3. International criminal justice and accountability

International humanitarian law has received a major boost from recent developments in international criminal justice. Within the framework of States' own competence, criminal justice is regarded as the ultima ratio for the protection of human rights and international humanitarian law. With the creation of the ad hoc tribunals and the International Criminal Court, the role of criminal justice in shoring up international humanitarian law was given an institutional underpinning at international level. This was perhaps the most spectacular step forward we have witnessed in modern international law.
 It was also an essential contribution towards making existing law more effective, as general State responsibility for violations of international law is in itself a weak form of protection.
  Robert Jackson, the Chief US Prosecutor at the Nuremberg Tribunal, correctly pointed out that the idea that States committed crimes was a fiction, that crimes were always committed by individuals and that only sanctions which reached individuals could peacefully and effectively be enforced.
 The creation of new international criminal courts and tribunals has not only made the law more enforceable; it has also made a major contribution to our ideas about justice.
 The report on the war in Gaza in January 2009 by the Fact-Finding Mission led by Richard Goldstone could be described as the latest significant step down the road towards stronger international humanitarian law. The Goldstone Report, which found clear evidence of violations of the fundamental principles of international humanitarian law and human rights law, and the recommendations it contains, were emphatically adopted by the UN Human Rights Council on 16 October 2009.
 The nearly 600-page report accused Israel and also Hamas of war crimes. The Goldstone Report placed the emphasis on the principle of "accountability" and recommended that the belligerent parties conduct their own investigations. Should they fail to do so, it advocated that steps be taken to bring the matter before the International Criminal Court. Before the Human Rights Council, Goldstone made the following statement:

"A culture of impunity in the region has existed for too long. The lack of accountability for war crimes and possible crimes against humanity reached a crisis point; the ongoing lack of justice is undermining any hope for a successful peace process and reinforcing an environment that fosters violence. Time and again, experience has taught us that overlooking justice only leads to increased conflict and violence."

V. Ceterum censeo
This article began with a look at how the Red Cross came about. Those events were closely associated with Switzerland, especially Geneva. My own experience in the Swiss army and in visiting training facilities run by the military in other countries, including peace-keeping institutions, is that international humanitarian law is generally speaking sorely neglected in military training, including schools for senior officers and exercise grounds. Military training (and the ethical considerations that underlie it) is not simply a matter of ensuring that the soldier is able to make competent use of his weapon. It is also a matter of him understanding what target his weapon may be used against and what restrictions he must observe in attacking it. Learning by heart the basic rules of the law and the consequences of violating them is also essential. It would be useful to make "moot courts" part of military exercises. Respecting the fundamental rules of the law depends on the ethical responsibility borne by every soldier as a citizen. It is also a question of the professionalism needed to be an honourable warrior.
 Countries with extensive peace-keeping experience – the Nordic countries, Canada, Australia und New Zealand – have had exemplary success in this realm. Many other countries, though, need to change their political thinking. When all is said and done, what counts is not modernized or renovated barracks, replacing needless weapons with more of the same, robotically keeping up bureaucratically fixed troop levels, and mechanical respect for tradition and strategies belonging to another time. No, the solution seems to be more active participation in international peace-keeping operations. Today's world has become one indivisible planet. No State stands completely alone. Peace itself has become indivisible. Respect and trust are reserved for those who use their power to show solidarity, to foster the welfare of crisis-hit countries and to enhance collective security.

Alison Brysk's recent book "Global Good Samaritans"
 discusses the need for new thinking. She calls for a "constructive form of identity politics". The States should engage in principled politics that transcend "neoliberal atomization" and "nationalist fear". They should conduct themselves as "global good citizen states". States that do so have "a broad vision and do not follow a narrow realist strategy. Their politics are cosmopolitan in culture. Their (foreign) policy is value-driven" and solidly anchored in human rights law. Human rights regimes are described as an investment, not as a loss. The author moves back and forth between blind idealism and so-called realism. Values, writes Brysk, do not stop at international borders.
Brysk takes up the cases of several countries such as Sweden ("The Gold Standard"), Canada ("The other America"), the Netherlands ("Globalization and its Discontents") and tiny Costa Rica ("The Little Country that Could"), which she describes as punching above its weight. She discusses ways of promoting human rights and training people to understand their full implications, as well as advocacy, mediation and the role of "moral entrepreneurs". States should gain strength and credibility, Brysk explains, with a broad, long-term vision of national interest. Go-it-alone strategies she calls ineffective.

The Ottawa process (landmines), the Oslo process (cluster munitions) and the setting up of international tribunals are mentioned as examples of productive, forward-looking politics. We come across names like Fridjof Nansen, Raoul Wallenberg, Foke Bernadotte, Dag Hammarskjöld, and Gunnar and Alva Myrdall. The addressee
 and the editor
 of this Festschrift are following in their footsteps as they struggle to realize a broad and noble vision of strong States living together in the sturdy framework of a healthy international community.
* Professor Dr.Dr.h.c., LL.M. (Cambridge), holds the chair for international law, European law, public law, and comparative constitutional law at the University of Zurich and heads the Institute of Public International and Foreign Constitutional Law at that same university. Though a member of the International Committee of the Red Cross, this article expresses the author's personal views.
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